
Concurrent Review Cycle 2-Special Circumstances 

Certificate of Need Application 

For One Additional Dialysis Station

FMC Leah Layne Dialysis Center 



� � l\'.1.Jiin,!lon St,t, lx;,,rt"""! of 

f(�Health 

Certificate of Need Application 
Kidney Disease Treatment Facilities 

Certificate of Need applications must be submitted with a fee in accordance with 
Washington Administrative Code (WAC) 246-310-990. 

Application is made for a Certificate of Need in accordance with provisions in Revised Code of 
Washington (RCW) 70.38 and WAC 246-310, rules and regulations adopted by the Washington 
State Department of Health. I attest that the statements made in this application are correct to 
the best of my knowledge and belief. 

Signature and Title of Responsible Officer Date: October 31, 2018 

Luca Chiastra Telephone Number: 303. 712.1802 
Regional Vice President - Rocky Mountain 
Region 
Fresenius Medical Care 

Email Address 
Luca.Chiastra@fmc-na.com 

Legal Name of Applicant 

Inland Northwest Renal Care Group, LLC 
("IN-RCG") 

Address of Applicant 
5251 OTC Parkway Suite 500 
Greenwood Village, CO 80111 

Estimated capital expenditure: $604 

This application is submitted under (check one box only): 

Concurrent Review Cycle 1 - Special Circumstances: 

Concurrent Review Cycle 1 - Nonspecial Circumstance 
---------------------------------------------------------------------------------------------------------------

[ X ] Concurrent Review Cycle 2 - Special Circumstances: 

[ ] Concurrent Review Cycle 2 - Nonspecial Circumstance 



2 
 

 
Table of Contents 

 
Applicant Description ................................................................................................................. 4 
Project Description ..................................................................................................................... 9 
Certificate of Need Review Criteria ...........................................................................................11 

A. Need (WAC 246-310-210) ................................................................................................................................ 11 
B. Financial Feasibility (WAC 246-310-220) .................................................................................................. 16 
C. Structure and Process (Quality) of Care (WAC 246-310-230)........................................................ 21 
D. Cost Containment (WAC 246-310-240) ..................................................................................................... 28 

 
 

List of Tables 
 

Table 1.  Adams County Dialysis Planning Area Provider(s) .....................................................11 
Table 2.  Adams County Dialysis Planning Area Provider Utilization – 2Q2018.........................11 
Table 3.  FMC Leah Layne Historical Utilization. .......................................................................12 
Table 4.  FMC Leah Layne Utilization, April 2018 – September 2018 ........................................12 
Table 5.  FMC Leah Layne Occupancy With Additional Station Count Under WAC 246-310-818 
(7)-(8), April 2018 – September 2018 ........................................................................................13 
Table 6.  FMC Leah Layne Utilization Forecast, 2019 - 2022 ....................................................13 
Table 7.  FMC Leah Layne Capital Expenditures, by Type ........................................................17 
Table 8.  FMC Leah Layne Dialysis Center, Projected Payer Mix, by Revenue and by Patient .19 
Table 9.  FMC Leah Layne, Current and Proposed Staffing, by FTE and Position ....................21 
Table 10.  Names and License Numbers of Current Staff at FMC Leah Layne .........................23 
Table 11.  List of Ancillary and Support Vendors for FMC Leah Layne ......................................24 
Table 12. Alternatives Analysis: Promoting Access to Healthcare Services. .............................28 
Table 13. Alternatives Analysis: Promoting Quality of Care. ......................................................29 
Table 14. Alternatives Analysis: Promoting Cost and Operating Efficiency. ...............................29 
Table 15. Alternatives Analysis: Legal Restrictions. ..................................................................30 
 

  



3 
 

 
List of Exhibits 

 
 

Exhibit 1. Organizational Chart – Fresenius Medical Care Holdings 
Exhibit 2. Facilities Owned and Operated by Fresenius Medical Care Holdings 
Exhibit 3. State Licensing and Certification Entities 
Exhibit 4. Letter of Intent 
Exhibit 5. Single Line Drawings 
Exhibit 6. Charity Care/Indigence Policy 
Exhibit 7. Admission Policy 
Exhibit 8A. Financial Statement, Actuals 
Exhibit 8B.  Financial Statement--Forecasts 
Exhibit 9.  Medical Director Agreement 
Exhibit 10. Lease Agreement and Proof of Ownership 
Exhibit 11. Financial Commitment Letter  
Exhibit 12. Audited Financial Statements-Fresenius Medical Care 
Exhibit 13. Transfer Policy 
  



4 
 

Applicant Description 
 

1. Provide the legal name(s) and address(es)of the applicant(s) 
Note: The term “applicant” for this purpose includes any person or individual with 
a ten percent or greater financial interest in the partnership or corporation or other 
comparable legal entity.  

 
The legal name of the applicant is Inland Northwest Renal Care Group, LLC. (“IN-RCG”), parent 
company – Fresenius Medical Care Holdings, Inc (“Fresenius”).  The legal name of the facility is 
FMC Leah Layne Dialysis Unit, also known as Fresenius Kidney Care Leah Layne (“FMC Leah 
Layne”). 

 
2. Identify the legal structure of the applicant (LLC, PLLC, etc) and provide the UBI 

number. 
 
IN-RCG and its parent company, Fresenius, are for-profit corporations (Inc.).  IN-RCG’s UBI 
number is 602-058-186. 

 
3. Provide the name, title, address, telephone number, and email address of the 

contact person for this application. 
 

Luca Chiastra 
Regional Vice President – Rocky Mountain Region 

Fresenius Medical Care 
5251 DTC Parkway Suite 500 
Greenwood Village, CO 80111 

303.712.1802 
Luca.Chiastra@fmc-na.com  

 
4. Provide the name, title, address, telephone number, and email address of the 

consultant authorized to speak on your behalf related to the screening of this 
application (if any). 

 
Frank Fox, PhD. 
Health Trends 

511 NW 162nd St,  
Shoreline, WA 98177 

206.366.1550 
fgf19702@aol.com  

 
5. Provide an organizational chart that clearly identifies the business structure of the 

applicant(s). 
 
IN-RCG is a subsidiary of Fresenius. Exhibit 1 contains a copy of the organizational chart for 
Fresenius Medical Care Holdings, Inc. depicting its relationship with IN-RCG and FMC Leah 
Layne.  
 
 
 
 

 

mailto:Luca.Chiastra@fmc-na.com
mailto:fgf19702@aol.com
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6. Identify all healthcare facilities owned, operated by, or managed by the 
applicant.  This should include all facilities in Washington State as well as 
out-of-state facilities, and should identify the license/accreditation status of 
each facility. 

 
Fresenius, through Renal Care Group, Inc. and its subsidiaries, own and operate dialysis 
facilities throughout the Country. Information on these facilities and contact information for 
the State agencies are included in Exhibits 2 and 3, respectively.  
   
Renal Care Group, Inc. operates facilities in the Northwest and Washington State under 
three separate legal entities.  These entities include Inland Northwest Renal Care Group 
(IN-RCG), Pacific Northwest Renal Services (PNRS), and Renal Care Group of the 
Northwest, Inc. (RCGNW).  IN-RCG owns and operates facilities in Adams, Grant, 
Okanogan, Spokane and Stevens Counties in Washington, as well as facilities in Idaho.  
PNRS is jointly owned by RCGNW and Oregon Health Sciences University.  This entity 
owns and operates facilities in Oregon and Clark County, Washington.  RCGNW wholly 
owns facilities in Grays Harbor, Lewis, Mason, Thurston, and Pierce Counties as well as 
dialysis facilities in Alaska.  The Renal Care Group, Inc. facilities in Washington State 
include: 

 
Fresenius Aberdeen Dialysis Facility 
2012 Industrial Parkway [to be relocated; see CN#1627] 
Aberdeen, WA  98520 
 
The Aberdeen Dialysis facility is a 24-station dialysis facility offering in-center 
hemodialysis, home therapies and visitor dialysis. 

 
Fresenius Kidney Care PNRS Clark County Dialysis 
3921 S.W. 13th Ave. 
Battle Ground WA 98604 
 
The Battle Ground facility, located in Clark County, is a 24-station dialysis center offering 
in-center and all home therapies.  
 
Fresenius Chehalis Dialysis Facility 
500 SE Washington Street 
Chehalis, WA  98532 
 
The Chehalis Dialysis facility is a 12-station dialysis facility offering in-center 
hemodialysis, certified peritoneal dialysis and visitor dialysis.  
 
Fresenius Colville Dialysis Facility 
143-B Garden Homes Drive  
Colville, WA 99114  
 
The Colville Dialysis facility is an 8-station dialysis facility providing in-center 
hemodialysis, home training, and visitor dialysis.  
 
Fresenius Fort Vancouver Dialysis Facility 
312 SE Stonemill Drive, Suite 150 
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Vancouver, WA  98684 
 
Fresenius Ft. Vancouver is a 24-station dialysis facility. This facility serves residents 
residing in Clark County. This facility provides in-center hemodialysis, home dialysis and 
visitor dialysis.   
 
Fresenius Lacey Dialysis Facility 
719 Sleater-Kinney Rd. SE, Ste 152 
Lacey, WA  98503 
 
Fresenius Lacey is a 19-station facility offering in-center dialysis and visitor dialysis and it 
also provides inpatient dialysis on contract at Providence St. Peter Hospital.   
 
Fresenius Moses Lake Dialysis Facility 
847 E. Broadway Ave.  
Moses Lake, WA 98337 
 
The 26-station Moses Lake Dialysis Facility provides in-center hemodialysis, home 
dialysis and visitor dialysis.     
 
Fresenius Northpointe Dialysis Facility 
9351 N. Nevada St 
Spokane, WA  99218 
 
The Northpointe Dialysis Facility is a 24-station dialysis facility providing in-center 
hemodialysis and visitor dialysis.   
 
Fresenius Panorama Dialysis Facility 
822 S. Main 
Deer Park WA 99006 
 
The Panorama Dialysis Facility is a 5-station dialysis facility providing in-center 
hemodialysis, home training and visitor dialysis.   

 
Fresenius Omak Dialysis Facility 
800 Jasmine Street 
Omak, WA  98841 
 
The 15-station Omak Dialysis Facility provides in-center hemodialysis, peritoneal dialysis 
and visitor dialysis.   

 
Fresenius Leah Layne Dialysis Facility 
530 South 1st Avenue 
Othello, WA  99344 
 
Fresenius Leah Layne is an 8-station dialysis center in Adams County.  This center 
provides in-center hemodialysis, peritoneal dialysis and visitor dialysis.  
 
Fresenius North Pines Dialysis Facility 
1017 North Pines Road 
Spokane, WA  99206 
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The North Pines Dialysis Facility is a 20-station dialysis facility. The North Pines Dialysis 
facility provides in-center hemodialysis as well as visitor dialysis.   
 
Fresenius Salmon Creek Dialysis Facility 
9105 Highway 99, Suite 102 
Vancouver, WA  98665 
 
Fresenius Salmon Creek is a 16-station dialysis facility.  This facility serves residents 
residing in Clark County. Fresenius Salmon Creek provides in-center hemodialysis and 
visitor dialysis. 
 
Fresenius Shelton Dialysis Facility 
1930 N. Loop Rd 
Shelton, WA  98584 
 
The Shelton Dialysis Facility is a 6-station facility offering in-center hemodialysis and 
visitor dialysis. 
 
Fresenius Spokane Kidney Center 
610 S Sherman St #101 
Spokane, WA  99220 
 
The Spokane Kidney Center is a 27-station dialysis facility. This facility offers several 
modalities and provides in-center hemodialysis, in-center nocturnal dialysis, pediatric 
dialysis, inpatient dialysis, home dialysis training and backup and visitor dialysis. This 
facility is a regional resource serving residents residing in Spokane County and adjoining 
areas.   
 
Fresenius North Thurston County Dialysis Center 
8770 Tallon Lane NE 
Lacey, WA 98516 
 
The Thurston Dialysis Center is a 6-station dialysis facility offering in-center hemodialysis 
and peritoneal dialysis. This facility also offers home dialysis training and transplant 
support.  

 
Fresenius recently acquired five CHI-FH dialysis facilities in southern King and 
Pierce counties.  They include: 
 
Fresenius Kidney Care Gig Harbor 
St. Anthony Medical Building, Suite 101 
4700 Point Fosdick Drive 
Gig Harbor WA 
 
This center is a 12-station dialysis facility offering in-center hemodialysis and home 
hemodialysis. This facility also offers home dialysis training.   
 
Fresenius Kidney Care Puyallup 
702 South Hill Park Drive, Suite 105 
Puyallup WA 
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This center is a 12-station dialysis facility offering in-center hemodialysis. 
 
Fresenius Kidney Care East Tacoma 
1415 East 72nd Street, Suite E 
Tacoma WA 
 
This center is a 14-station dialysis facility offering in-center hemodialysis. 
 
Fresenius Kidney Care South Tacoma 
5825 Tacoma Mall Boulevard, Suite 103 
Tacoma WA 
 
This center is a 22-station dialysis facility offering in-center hemodialysis and is awaiting 
certification for peritoneal dialysis. 
 
Fresenius Kidney Care Mt. Rainier 
1717 S J St 
Tacoma WA 
 
This center is a 20-station dialysis facility offering in-center hemodialysis and peritoneal 
dialysis. 
 
In addition to the RCG facilities, Fresenius, through QualiCenters Inland Northwest, 
LLC (Qualicenters), also owns and operates other facilities in the Northwest and 
Washington State. Information for these facilities is detailed below: 

 
Columbia Basin Dialysis Center 
510 N. Colorado, Suite B 
Kennewick, WA  99336 
 
Columbia Basin Dialysis Center is a 13-station facility providing in-center hemodialysis, 
home dialysis training and backup and visitor dialysis. 

 
QCI Walla Walla  
307 W. Poplar, Suite 120 
Walla Walla, WA  99362  
 
QCI Walla Walla is a 16-station facility providing in-center hemodialysis, peritoneal dialysis 
training and backup and visitor dialysis.   
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Project Description 
 

1. Provide the name and address of the existing facility. 
 
The legal name of the applicant is Inland Northwest Renal Care Group, LLC. (“IN-RCG”), parent 
company – Fresenius Medical Care Holdings, Inc (“Fresenius”).  The legal name of the facility is 
Leah Layne Dialysis Unit, also known as Fresenius Kidney Care Leah Layne (“FMC Leah Layne”). 
 
The address of the applicant is: 
 

Fresenius Medical Care 
5251 DTC Parkway Suite 500  
Greenwood Village, CO 80111 

 
The address of the existing facility, FMC Leah Layne, is:   
  

530 South 1st Avenue 
Othello, WA  99344 

 
2. Provide the name and address of the proposed facility.  If an address is not yet 

assigned, provide the county parcel number and the approximate timeline for 
assignment of the address. 

 
This question is not applicable.  This project requests expansion of an existing facility.   

 
3. Provide a detailed project description of the proposed project. 

 
Pursuant to Washington Administrative Code (“WAC”) 246-310-818, Special Circumstance One 
Station Expansion, IN-RCG is requesting CN approval to expand its current nine1 (9) station 
facility, FMC Leah Layne, to a ten (10) station facility, increasing the number of stations in the 
Adams County Dialysis Planning Area by one (1) station.  FMC Leah Layne offers in-center 
hemodialysis, a dedicated isolation area, and a dedicated bed station.  FMC Leah Layne also 
offers an evening shift, beginning after 5 pm, for dialysis patients.2 
 

4. Identify any affiliates for this project, as defined in WAC 246-310-800(1). 
 
This question is not applicable. 

 
5. With the understanding that the review of a Certificate of Need application typically 

takes 6-9 months, provide an estimated timeline for project implementation, below: 
 

Event Anticipated Date 
Design Complete NA 
Construction Commenced NA 
Construction Completed NA 
Facility Prepared for Survey 03/07/19 

                                                           
1 7 in-center stations, 1 permanent bed station, and 1 isolation station. 
2 Please note that we do not currently have home dialysis patients but are licensed and capable to provide 
such care. 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-800
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6. Identify the date the facility is expected to be operational as defined in WAC 246-
310-800(12). 

 
The additional station is expected to be operational by March 1, 2019. 

 
7. Provide a detailed description of the services represented by this project.  For 

existing facilities, this should include a discussion of existing services and how 
these would or would not change as a result of the project.  Services can include 
but are not limited to: in-center hemodialysis, home hemodialysis training, 
peritoneal dialysis training, a late shift (after 5:00 pm), etc. 

 
FMC Leah Layne offers in-center hemodialysis, a dedicated isolation area, and a dedicated bed 
station.  FMC Leah Layne also offers an evening shift, beginning after 5 pm, for dialysis patients.3 
 

8. Provide a general description of the types of patients to be served by the facility at 
project completion.   

 
This project requests expansion of FMC Leah Layne’s existing services.  Therefore, FMC Leah 
Layne will continue to serve patients and provide services described above in response #7.  
 

9. Provide a copy of the letter of intent that was already submitted according to WAC 
246-310-080. 

 
A copy of the letter of intent is included in Exhibit 4. 
 

10. Provide single-line drawings (approximately to scale) of the facility, both before and 
after project completion. Reference WAC 246-310-800(11) for the definition of 
maximum treatment area square footage.  Ensure that stations are clearly labeled 
with their square footage identified, and specifically identify future expansion 
stations (if applicable) 

 
Current and proposed single line drawings are included in Exhibit 5. 
 

11. Provide the gross and net square feet of this facility.  Treatment area and non-
treatment area should be identified separately (see explanation above re: maximum 
treatment area square footage). 

 
Please see Exhibit 5 for single line drawing.  The square footage for the facility is 5,215 gross 
square feet (“GSF”) and 5,177 net square feet (“NSF”).   

 
12. Confirm that the facility will be certified by Medicare and Medicaid.  If this 

application proposes the expansion of an existing facility, provide the existing 
facility’s Medicare and Medicaid numbers. 

 
FMC Leah Layne is an existing facility certified by Medicare (# 50-2558) and Medicaid (# 
1295987493)   
  

                                                           
3 Please note that we do not currently have home dialysis patients but are licensed and capable to provide 
such care. 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-800
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-800
http://app.leg.wa.gov/wac/default.aspx?cite=246-310-080
http://app.leg.wa.gov/wac/default.aspx?cite=246-310-080
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-800
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Certificate of Need Review Criteria 
 
A. Need (WAC 246-310-210) 
WAC 246-310-210 provides general criteria for an applicant to demonstrate need for 
healthcare facilities or services.  WAC 246-310-800 through WAC 246-310-833 provide 
specific criteria for kidney disease treatment center applications.  Documentation provided 
in this section must demonstrate that the proposed facility will be needed, available, and 
accessible to the community it proposes to serve. Some of the questions below only apply 
to existing facilities proposing to expand.  If this does not apply to your project, so state. 
 

1. List all other dialysis facilities currently operating in the planning area, as defined 
in WAC 246-310-800(15). 

 
Please see Table 1 below that presents dialysis provider(s) with certificate of need approved 
stations in the Adams County Dialysis Planning Area.   
 

Table 1.  Adams County Dialysis Planning Area Provider(s) 

NAME Station Count 
FMC Leah Layne 9 

*7 general use in-center stations, 1 permanent bed station, and 1 isolation station 
 

2. Provide utilization data for the facilities listed above, according to the most recent 
Northwest Renal Network modality report.  Based on the standards in WAC 246-
310-812(5) and (6), demonstrate that all facilities in the planning area either:  
a) have met the utilization standard for the planning area;  
b) have been in operation for three or more years; or  
c) have not met the timeline represented in their Certificate of Need application. 

 
Table 2 below presents the utilization reported by Adams County Dialysis Planning Area providers 
according to the most recent Northwest Renal Network (“NWRN”) modality report (June 30, 2018).  
The standards in WAC 246-310-812(5) and (6) are not applicable as the current project requests 
one additional station pursuant to WAC 246-310-818.  See our response to question #5 below 
that specifically addresses standards contained in WAC 246-310-818. 
 

Table 2.  Adams County Dialysis Planning Area Provider Utilization – 2Q2018 

Facility Number of 
Stations* 

June 30, 2018 Number of 
Patients Per Quarterly In-

Center Data 

June 30, 2018 
Patients/ 
Station 

FMC Leah Layne 8 30 3.75 
*Station count excludes 1 isolation station 
Source:  Northwest Renal Network Modality Reports, 6/30/18 
 

3. Complete the methodology outlined in WAC 246-310-812.  For reference, copies of 
the ESRD Methdology for every planning area are available on our website.  Please 
note, under WAC 246-310-812(1), applications for new stations may only address 
projected station need in the planning area where the facility is to be located, unless 
there is no existing facility in an adjacent planning area.  If this application includes 
an adjacent planning area, station need projections for each planning area must be 
calculated separately. 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-210
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-210
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-815
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-812
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-812
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-812
https://www.doh.wa.gov/LicensesPermitsandCertificates/FacilitiesNewReneworUpdate/CertificateofNeed/NeedMethodologies
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-812


12 
 

 
This question is not applicable as the current project request is to expand an existing facility by 
one additional station pursuant to the Special Circumstances rules under WAC 246-310-818.   
 

4. For existing facilities, provide the facility’s historical utilization for the last three full 
calendar years.   

 
Table 3.  FMC Leah Layne Historical Utilization. 

 CY2015 CY2016 CY2017 YTD2018 
(Jan-Sep) 

Total in-center stations 8 8 8 8 
Total in-center patients 24 25 28 31 
Total in-center treatments 3,512 3,820 4,088 3,410 
Total home patients 6 3 4 0 Current 
Total home treatments 673 538 633 0 Current 

 
5. For existing facilities proposing to add one or two stations under WAC 246-310-818, 

provide the facility’s historical utilization data for the most recent six months 
preceding the letter of intent period.  This data should be acquired from the 
Northwest Renal Network. 

 
See Table 4 below for FMC Leah Layne’s historical utilization during the April 2018 to September 
2018 time period (six months preceding the letter of intent period in October 1, 2018).  The 
NWRN’s modality reports only present utilization on a quarterly basis, but standards under WAC 
246-310-818(1) and (5) requires data “for the most recent six consecutive month period”.   
Therefore, internal monthly data was prepared to demonstrate that FMC Leah Layne meets the 
applicable criteria and relevant occupancy standards under WAC 246-310-818 for each of the 6 
months required. The NWRN does not have monthly data on utilization by facility. 
 

Table 4.  FMC Leah Layne Utilization, April 2018 – September 2018 
 
 Apr-18 May-18 Jun-18 Jul-18 Aug-18 Sep-18 
Total in-center 
stations 

8 8 8 8 8 8 

Total in-center 
patients 

31 31 31 29 29 29 

Patients per Station 3.88 3.88 3.88 3.63 3.63 3.63 
 
According to WAC 246-310-818 (1)(a)-(b), in order for a Adams County Dialysis Planning Area 
facility to be eligible for a 1+ station expansion under the ‘Special Circumstances’ review, the 
facility must have operated above a 3.5 patient per station occupancy for the most recent six 
months preceding the letter of intent period.  As Table 4 above demonstrates, FMC Leah Layne 
meets the occupancy standard under WAC 246-310-818 (1)(a)-(b). 
 
According to WAC 246-310-818 (5)-(6), in order for a Adams County Dialysis Planning Area 
facility to be eligible for a 1+ station expansion under the ‘Special Circumstances’ review, the 
owner of the facility must not have any other facilities operational in the Planning Area below a 
3.0 patient per station occupancy standard for the most recent six months preceding the letter of 
intent period.  Given IN-RCG does not have any other facilities operational in the Adams County 
Dialysis Planning Area, FMC Leah Layne meets the standard under WAC 246-310-818 (5)-(6). 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-818
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Further, based on WAC 246-310-818 (7)-(8), in order for a Adams County Dialysis Planning Area 
facility to be eligible for a 1+ station expansion under the ‘Special Circumstances’ review, the 
facility must operate above a 3.0 patient per station occupancy for the most recent six months 
preceding the letter of intent period, even if one additional station is added to the existing CN-
approved station count.  See Table 5 below for the calculations following application of this rule 
to FMC Leah Layne demonstrating it meets the occupancy standard under WAC 246-310-818 
(7)-(8). 
 
Table 5.  FMC Leah Layne Occupancy With Additional Station Count Under WAC 246-310-

818 (7)-(8), April 2018 – September 2018 
 

 Apr-18 May-18 Jun-18 Jul-18 Aug-18 Sep-18 
Total in-center stations 
(Current Station Count 
Plus One According to 
WAC 246-310-818 (7)-(8)) 

9 9 9 9 9 9 

Total in-center patients 31 31 31 29 29 29 
Patients per Station 3.44 3.44 3.44 3.22 3.22 3.22 

*Station count excludes 1 isolation station 
 

6. Provide projected utilization of the proposed facility for the first three full years of 
operation.  For existing facilities, also provide the intervening years between 
historical and projected.  Include all assumptions used to make these projections. 

 
Table 6 below presents the projected utilization at FMC Leah Layne.  Given the one additional 
station is anticipated to become operational by March 2019, the first full year of operation will be 
CY2020.  January to February 2019 utilization is based on September 2018 patient count with 
the current in-center station count at eight (8) stations.  Modest incremental growth for in-center 
and home patients is assumed when new station becomes operational (March 2019) and 
subsequent years.  It is assumed the number of treatments per patient is 144 treatments per year. 
 

Table 6.  FMC Leah Layne Utilization Forecast, 2019 - 2022 

 Jan-Feb 
2019 

Mar-Dec 
2019 

Full Year 1 
(2020) 

Full Year  2 
(2021)  

Full Year 3 
(2022) 

Total in-center 
stations 

8 9 9 9 9 

Total in-center 
patients 

29 31 33 35 35 

Total in-center 
treatments 

 696   3,720   4,752   5,040   5,040  

Total home patients 0 0 0 0 0 
Total home 
treatments 

0 0 0 0 0 
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7. For existing facilities, provide patient origin zip code data for the most recent full 
calendar year of operation. 

 
Please see the table below.  
 

 
Source:  Applicant – CY2017 
 

 
8. Identify any factors in the planning area that could restrict patient access to dialysis 

services. WAC 246-310-210(1), (2). 
 
Patient access is critical to improving the health and quality of life of our patients.  But patient 
access is multi-faceted and not simply represented by the aggregate number of stations available.  
Patients require access to the specific treatment modality and convenient hours of operation that 
meet their individual clinical and personal needs.  Further, continuity of care with the same 
physician and dialysis care team is often integral to addressing patients’ care need. However, this 
is especially challenging for residents currently receiving care at FMC Leah Layne given the high 
occupancies over the past few months, as demonstrated above in Table 4.   
 
Patients with limited financial means also face additional barriers to care due to the financial 
burden of out-of-pocket expenses. However, IN-RCG strives to address this issue for our patients 
when needed by providing charity in all of our Washington facilities, including FMC Leah Layne.  
A copy of our charity care policy is contained in Exhibit 6.   
 

9. Identify how this project will be available and accessible to low-income persons, 
racial and ethnic minorities, women, mentally handicapped persons, and other 
under-served groups. WAC 246-310-210(2) 

 
All individuals identified as needing dialysis services will continue having access to FMC Leah 
Layne. FMC Leah Layne’s admission policies prohibits discrimination on the basis of race, 
income, ethnicity, sex or handicap.  A copy of the admission policy is contained in Exhibit 7.   
 
A copy of our charity care policy is contained in Exhibit 6.   
 

10. If this project proposes either a partial or full relocation of an existing facility, 
provide a detailed discussion of the limitations of the current site consistent with 
WAC 246-310-210(2). 

 
This project does not entail either a partial or full relocation.  Therefore, this question is not 
applicable. 

Zip Code Jan-17 Feb-17 Mar-17 Apr-17 May-17 Jun-17 Jul-17 Aug-17 Sep-17 Oct-17 Nov-17 Dec-17
98823 1
98837 1 1 1 1 1 1 1 1 1 1
98857 2 1 1 1 1 1 1 1 1 1 1 1
99321 1 1 1 1 1 1 1 1 1 1 1 1
99326 1 1 1 1 1 1 1 1 1 1 1 1
99330 1 1 1 1 1 1 1 1 1 1 1 1
99343 1 1 1 1 1 1 1 1 1 2 2 2
99344 17 17 18 19 20 20 19 22 22 24 24 24
99349 3 3 3 3 3 3 3 3 3 3 3 3
99357 2 2 2 2 1 1 1 1 1 1 1 1
99371 1 1 1 1 1 1 1 1 1 1 1

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-210
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-210
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-210
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11. If this project proposes either a partial or full relocation of an existing facility, 

provide a detailed discussion of the benefits associated with relocation consistent 
with WAC 246-310-210(2). 

 
This project does not entail either a partial or full relocation.  Therefore, this question is not 
applicable. 
 

12. Provide a copy of the following policies: 
• Admissions policy 
• Charity care or financial assistance policy 
• Patient Rights and Responsibilities policy 
• Non-discrimination policy 
• Any other policies directly associated with patient access (example, 

involuntary discharge) 
 
A copy of the admission policy is contained in Exhibit 7.  FMC Leah Layne’s admission policy 
includes language regarding non-discrimination, including prohibiting discrimination on the basis 
of race, income, ethnicity, sex or handicap. 
 
A copy of our charity care policy is contained in Exhibit 6.   
 
 
  

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-210
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B. Financial Feasibility (WAC 246-310-220) 
Financial feasibility of a dialysis project is based on the criteria in WAC 246-310-220 and 
WAC 246-310-815. 

 
• Provide documentation that demonstrates the immediate and long-range capital and 

operating costs of the project can be met. This should include but is not limited to: 
• Utilization projections.  These should be consistent with the projections provided 

under the Need section.  Include all assumptions. 
• Pro Forma financial projections for at least the first three full calendar years of 

operation.  Include all assumptions. 
• For existing facilities proposing a station addition, provide historical revenue and 

expense statements, including the current year.  Ensure these are in the same format 
as the pro forma projections.  For incomplete years, identify whether the data is 
annualized. 

 
 

Please see Exhibit 8A for historical FMC Leah Layne expense and revenue statements.  Exhibit 
8B includes the required pro forma financial statements. Exhibit 8B also provides key financial 
pro forma assumptions and sources of information used to prepare the projections, including 
staffing and salaries, wages, and benefits assumptions. 
 
Utilization projections, including the assumptions used to derive the forecasts, are presented and 
discussed in Table 6 above and surrounding text. 

 
 

1. Provide the following agreements/contracts: 
• Management agreement.   
• Operating agreement 
• Medical director agreement 
• Development agreement 
• Joint Venture agreement 

 
Note, all agreements above must be valid through at least the first three full 
years following completion or have a clause with automatic renewals. 

 
A medical director agreement is included in Exhibit 9. 
 
All other agreements listed above are not applicable to the current expansion request. 

 
 

2. Provide documentation of site control.  This could include either a deed to the 
site or a lease agreement for the site.  If a lease agreement is provided, the terms 
must be for at least five years following project completion. 

 
Included in Exhibit 10A is the lease agreement between IN-RCG (“TENANT”) and Woodworth 
Capital, Inc.(current “LANDLORD”, see fourth amendment to lease).  Exhibit 10B contains parcel 
information from Adam’s County Assessor’s Office indicating Woodworth Capital, Inc. 
(LANDLORD) is the owner of the property. 
 

 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-220
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-220
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-815
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3. Provide county assessor information and zoning information for the site.  If 

zoning information for the site is unclear, provide documentation or letter from 
the municipal authorities showing the proposed project is allowable at the 
identified site. 

 
This question is not applicable.  FMC Leah Layne is an existing facility and the proposed project 
does not constitute a site relocation. 
 

4. Complete the table below with the estimated capital expenditure associated with 
this project.  Capital expenditure for the purposes of dialysis applications is 
defined under WAC 246-310-800(3).  If you have other line items not listed below, 
include the definition of the line item.  Include all assumptions used to create 
the capital expenditure estimate. 
 

Table 7.  FMC Leah Layne Capital Expenditures, by Type  
 

Item Cost 
a. Land Purchase $ 
b. Utilities to Lot Line $ 
c. Land Improvements $ 
d. Building Purchase $ 
e. Residual Value of Replaced Facility $ 
f. Building Construction $  
g. Fixed Equipment (not already included in the 
    construction contract) 

$560 

h. Movable Equipment $ 
i. Architect and Engineering Fees $ 
j. Consulting Fees $ 
k. Site Preparation $ 
l. Supervision and Inspection of Site $ 

 
 

Item  (continued) Cost 
m. Any Costs Associated with Securing the Sources of 
Financing (include interim interest during construction) 

 

n. Washington Sales Tax $ 
         1.  Land $ 
         2.  Building $ 
         3.  Equipment $44 
o. Other Project Costs $ 
Total Estimated Capital Expenditure $604 

 
5. Identify the entity responsible for the estimated capital costs identified above.  

If more than one entity is responsible, provide breakdown of percentages and 
amounts for all. 

 
Fresenius is the sole applicant and entity responsible for the estimated capital costs identified 
above. 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-803
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6. Provide a non-binding contractor’s estimate for the construction costs for the 

project. 
 

No construction costs are required for this project.  Therefore, this question is not applicable. 
 
7. Provide a detailed narrative regarding how the project would or would not 

impact costs and charges for services. WAC 246-310-220. 
 
This project has no impact on either charges or payment, as reimbursement for kidney dialysis 
services is based on a prospective composite per diem rate. In the case of government payers, 
reimbursement is based on CMS (Center for Medicaid and Medicare) fee schedules which have 
nothing to do with capital expenditures by providers such as Fresenius. In the case of private 
sector payers, Fresenius negotiates national, state, and regional contracts with payers. These 
negotiated agreements include consideration/negotiation over a number of variables, including 
number of covered lives being negotiated; the provider’s accessibility, including hours of 
operation; quality of care; the provider’s patient education and outreach; its performance 
measures such as morbidity and/or mortality rates; and increasingly, consideration of more broad 
performance/quality measures, such as the CMS Quality Incentive Program (“QIP”) Total 
Performance Score (“TPS”).4    
 
Fresenius does not negotiate any of its contracts at the facility-level, thus, the capital costs 
associated with the proposed FMC Leah Layne expansion would have no impact on payer 
negotiations or levels of reimbursement.  In this regard, facility-level activities, such as number of 
FTEs, operating expenses or capital expenditures have no effect on negotiated rates, since such 
negotiations do not consider facility-level operations.  As such, the proposed FMC Leah Layne 
expansion will have no effect on rates Fresenius would receive in the Adams County Dialysis 
Planning Area.   
 

8. Provide documentation that the costs of the project, including any construction 
costs, will not result in an unreasonable impact on the costs and charges for 
health services in the planning area.  WAC 246-310-220. 

 
See our response above for an explanation of the basis for Fresenius reimbursement.  As 
described above, Fresenius does not negotiate any of its contracts at the facility-level, thus, the 
capital costs associated with the proposed FMC Leah Layne expansion will have no impact on 
payer negotiations or levels of reimbursement. 
 
As a follow-up to this question regarding impacts on costs, charges and reimbursement, and what 
elements make up reimbursement, which is what the question focuses on, it should be noted that 
CMS has implemented QIP with the express purpose of linking payment for care directly to 
providers’ performance on quality of care measures.5  Over time, all payers will adapt some or all 
of these same standards, and will increasingly tie reimbursement to TPS measures.  
                                                           
4 Please see:  http://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/ESRDQIP/ 
5 As stated on the CMS website, referenced above, the ESRD QIP will reduce payments to ESRD facilities that do 
not meet or exceed certain performance standards. The maximum payment reduction CMS can apply to any 
facility is two percent. This reduction will apply to all payments for services performed by the facility receiving the 
reduction during the applicable payment year (PY). Payment reductions result when a facility’s overall score on 
applicable measures does not meet established standards. CMS publicly reports facility ESRD QIP scores; these 
scores are available online on Dialysis Facility Compare.   

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-220
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-220
http://www.medicare.gov/DialysisFacilityCompare/search.html
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9. Provide the projected payer mix by revenue and by patients using the example 
table below.  If “other” is a category, define what is included in “other.”   

 
Table 8.  FMC Leah Layne Dialysis Center, Projected Payer Mix, by Revenue and by 

Patient  

Payor Class Mix based on 
Treatments 

Mix based on 
Revenue 

MEDICARE 55.0% 18.8% 
COMMERCIAL 10.1% 70.5% 

MEDICAID 29.1% 8.7% 
MEDICARE ADV 3.4% 1.6% 
MEDICAID RISK 0.0% 0.0% 

MISC INS 0.1% 0.0% 
SELF PAY 2.4% 0.4% 

*Based on FMC Leah Layne’s 2018 actuals 
 

10. If this project proposes the addition of stations to an existing facility, provide 
the historical payer mix by revenue and patients for the existing facility.  The 
table format should be consistent with the table shown above. 

 
The project’s projected payer mix is based on FMC Leah Layne’s 2018 actuals. Therefore, the 
historical payer mix is reported in Table 8 above. 

 
11. Provide a listing of all new equipment proposed for this project. The list should 

include estimated costs for the equipment.  If no new equipment is required, 
explain. 

 
Please see the table below.  
 
 
 
 
 
 
 
 
 

12. Provide a description of any equipment to be replaced, including cost of the 
equipment, and salvage value (if any) or disposal, or use of the equipment to be 
replaced. 

 
No equipment will be replaced as a result of this project.  
 
 

 

                                                           
 

Equipment Description Quantity 

Price 
per 
Unit 

Total  
Cost 

O2 Concentrator 1 $560 $560 
Sales Tax   $44 

Total     $604 
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13. Identify the source(s) of financing (loan, grant, gifts, etc.) and provide 
supporting documentation from the source.  Examples of supporting 
documentation include: a letter from the applicant’s CFO committing to pay for 
the project or draft terms from a financial institution.   

 
If this project will be debt financed through a financial institution, provide a 
repayment schedule showing interest and principal amount for each year over 
which the debt will be amortized. WAC 246-310-220 

 
IN-RCG will use existing reserves from its parent company, Fresenius, to fund this project.  Exhibit 
11 includes a letter from Mr. Mark Fawcett, Senior Vice President -Finance, attesting to the 
availability of funds and a commitment to this project  

 
14. Provide the applicant’s audited financial statements covering at least the most 

recent three years. WAC 246-310-220 
 
Audited financial statements for Fresenius, the parent company, are included in Exhibit 12.   
 
  

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-220
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-220
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C. Structure and Process (Quality) of Care (WAC 246-310-230) 
1. Provide a table that shows FTEs [full time equivalents] by category for the 

proposed facility.  If the facility is currently in operation, include at least the last 
three full years of operation, the current year, and the first three full years of 
operation following project completion.  There should be no gaps in years.  All 
staff categories should be defined. 

 
Three-year historical and projected FTE staffing, by position and clinical setting, is provided below 
in Table 9.  This table includes productive FTE counts only. 
 

Table 9.  FMC Leah Layne, Current and Proposed Staffing, by FTE and Position 

 
Source:  Applicant 
 

 
2. Provide the assumptions used to project the number and types of FTEs 

identified for this project. 
 
Information and assumptions used to prepare Table 9 include:  

• The wage and salary figures are based on FMC Leah Layne actuals.   They are held 
constant over the forecast period.   

• It is assumed a FTE (“full time equivalent”) employee works 2,080 hours per year.  
• Non-productive hours are estimated at 10% of productive hours, based on FMC 

experience.  
• Benefits are calculated at 24.8% of wages and salaries based on FMC Leah Layne 

actuals.  
• The staff to patient ratio matrix below was used to construct minimum FTE counts for the 

projection years based on future patient counts presented in Table 6.  In the cases 
where the current FTE count is greater than the FTE based on the ratios below, then the 
current FTE count was used. 

 
 
 
 
 

2015 2016 2017
2018                     

(Current) 2019 2020 2021 2022
In-Center FTE's
Nurse Manager 1 1 1 1 1 1 1 1
Outpatient RN 2 2 2 2 2 2 2 2
Patient CareTechnician 3 4 4 4.3 4.3 4.3 4.4 4.4
Equipment Technician 0.5 0.5 0.5 0.5 0.5 0.5 0.5 0.5
Social Worker 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3
Dietician 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3
Secretary 0.3 0.3 0.3 0.3 0.3 0.3 0.3 0.3
Subtotal 7.3 8.3 8.3 8.5 8.5 8.5 8.7 8.7
Home FTE's
Home Manager 0.15 0.15 0.15 0 0 0 0 0
Home RN 0.15 0.15 0.15 0 0 0 0 0
Home Other 0 0 0 0 0 0 0 0
Subtotal 0.3 0.3 0.3 0.0 0.0 0.0 0.0 0.0
Total 7.6 8.6 8.6 8.5 8.5 8.5 8.7 8.7

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-230
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Staff to Patient Ratios 
(FTE Staff) 

PCT  (1) 1:8 

RN (2) 1:20 
Equipment 
Technician (3) 

1:125 

Social Worker (3) 1:125 

Dietician (3) 1:125 

Secretary (3) 1:125 

 Nurse Manager (4) 1 
(1) A PCT works two shifts of patients each day, with 4 patients per shift. 
(2) A RN works two shifts of patients per day, with 10 patients per shift. 
(3) These FTEs are staffed based on staff-to-patient ratios identified in the table. 
(4) The Center for Medicare and Medicaid (“CMS”) requires that a dialysis facility be 

staffed with one FTE manager, irrespective of size of the facility or number of patients. 
 

3. Identify the salaries, wages, and employee benefits for each FTE category. 
 
Salary and benefit information, by FTE category and clinical setting, is contained in the pro forma 
financials (Exhibit 8B).    

 
4. Provide the name and professional license number of the current or proposed 

medical director. If not already disclosed under 210(1) identify if the medical 
director is an employee or under contract. 

 
FMC Leah Layne contracts with Dr. Constance Christ for medical director services.  Dr. Christ’s 
professional license number is MD60202978.  A copy of the Medical Director agreement is 
included in Exhibit 9.   

 
5. Identify key staff, if known. (nurse manager, clinical director, etc.) 

 
FMC Leah Layne employs Brenda Britos as its director of operations (RN00140367). 

 
6. For existing facilities, provide names and professional license numbers for 

current credentialed staff. 
 
Please see Table 10 below. 
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Table 10.  Names and License Numbers of Current Staff at FMC Leah Layne 

Name License 
Number 

License Name 
(Type) 

Brenda Britos RN00140367  RN 
Liz Barros RN60742105 RN 

Jenny Pearce RN60878529 RN 
Gabriela Villegas HT60613067 PCT 
Leticia Villegas N/A PCT 
Rebecca Heath N/A PCT 
Valerie Garza HT60815163 PCT 
Julia Garza HT60775306 PCT 

Andrew Holmes SC60684795 MSW 
Leah Erban DI00000668 RD 

Heather Tabor N/A Biomed 
 

7. Describe your methods for staff recruitment and retention.  If any barriers to 
staff recruitment exist in the planning area, provide a detailed description of 
your plan to staff this project. 

 
FMC Leah Layne is an operational dialysis facility, which is staffed with qualified clinical and 
support personnel.   Table 9 provides the number of current and proposed FTEs, by type. By 
virtue of our geographic location, we anticipate recruiting additional staff from Adams County as 
well as from neighboring counties in the region. To be effective in staff recruitment and retention, 
IN-RCG offers competitive wage and benefit packages.  Further, to ensure that we have adequate 
staff across all our facilities in Washington, we have built a local float pool of WA Licensed Patient 
Care Techs and RN’s to ensure we have coverage for patient care.  Fresenius also has an internal 
staffing agency, Fresenius Travel, in which we can request assistance.   We also have the 
capability of using outside staffing agencies to fill critical needs. 
 
For the above reasons, IN-RCG believes that we will be successful in recruiting additional 
qualified, core staff to provide and promote quality of care at FMC Leah Layne.   

 
8. Provide a listing of proposed ancillary and support agreements for the facility.  

For existing facilities, provide a listing of the vendors.   
 
Please see Table 11 below. 
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Table 11.  List of Ancillary and Support Vendors for FMC Leah Layne 

NAME Service 
AIR GAS-NOR PAC oxygen 
ALLEGIS GOLABL SOLUTIONS INC. RECRUITING 
ASD HEALTHCARE AGENCY 
AT&T PHONE 
AVISTA UTILITIES 
BASIN HEATING & COOLING 
BEACON HILL STAFFING GROUP, INC. RECRUITING 
BETTERWATER Water 
BFS ASSOCIATES RECRUITING 
CALEM MEDICAL INC. equipment 
CARSTENS CHART SUPPLIES 
CDW DIRECT (COMPUTERS) Computers 
CHAMPION MANUFACTURING (CHAIRS) Furniture  
CHG Medical Staffing Travel Staff 
CINTAS Lab Services 
CITY OF OTHELLO UTILITIES 
City Wide Maintenance Janitor services 
CLIA LABORATORY USER FEE Janitor services 
CONSOLIDATED DISPOSAL MEDICAL WASTE 
Culligan Water 
DELL (ERS) Computers 
DELL MARKETING LP Computers 
DEPT. OF HEALTH Regulation  
DIRECT TV CABLE 
DURASHINE Janitor services 
FASHION SEAL SCRUBS 
FEDEX Mailing 
FIRE SYSTEMS WEST Fire Prevention 
FIRST ADVANTAGE RECRUITING 
FIRST CHOICE COFFEE 
GRAINGER Supplies 
HARRIS EQUIPMENT FIANCNE CO. LEASE EXPENSE 
HELMER MEDICATION REFRIGATORS REFRIGATORS 
HENRY SCHEIN Supplies 
HOLIDAY INN EXPRESS HOTEL 
IRON MOUNTAIN RECORDS STORAGE 
ISO PURE Water 
JCB  lab supplies 
JOE'S TREE AND LANDSCAPE SERVICE GOUNDS MAINTENANCE 
LANGUAGE LINE Translation  
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LEXMARK COPIER SERVICE 
MAR COR PURIFICATIONS Equipment  
MASCO PETROLEUM Diesel 
MASSMUTUAL ASSET FINANCE, LLC LEASE EXPENSE 
MESA LABORATORIES Lab Services 
NATIONAL COMMUNINCATINS UTILITIES 
OTHELLO HOTEL PARTERNS HOTEL 
OXARC OXYGEN 
R&M OTHER MEDICAL Supplies 
RANDALL G. LANGEHN CONSTRUCTION 
RANSTAD PROFESSIONALS US, LP RECRUITING 
RCG NORTHWEST INCE DBA NW RENT EXPENSE 
SHRED IT RECYCLING DESTRUCTION 
SOMETHING ELSE DELI FOOD VENDOR 
SPOKANE CHAMBER COMMUNITY MEMBERSHIP 
SPOKANE PRINCESS PROPERTIIES HOTEL 
STAMPS POSTAGE 
STANLEY ACCESS TECH/DOOR SERVICE 
STANLEY SECURITY SECURITY SERVICE 
STAPLES Office Supplies 
STERICYCLE (BIO-HAZARD) Bio Hazard 
Storemans(Thriftway) Grocery/ Supplies 

SUPERIOR BUILDING SERVICE INC Building/ Contruction 
Services 

TALENTHURST INC RECRUITING 
TCMS (HVAC SERVICES) HVAC Services 
TELEHEALTH (TV'S) TV supply 
TERMINIX MAINTENANCE 
TMG GASES UTILITIES 
TMP WORLDWIDE RECRUITING 
TRULY NOLAN OF AMERICA Supplies 

U.S. BANK NATIOONAL ASSOCATION PROFESSIONAL 
DEVELOPMENT 

ULINE medical supplies  
ULITMATE SERVICE ASSOCIATES GENERATOR MAINTENANCE 
UPS MAILING 
USPS MAILING 
WA Dept. of Health Regulation  
WATER PRO Water 
WEST ROCK RKT LEASE EXPENSE 
WESTERN STATES FIRE PROTECTION CO. FIRE EXTINGUISHERS 
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9. For existing facilities, provide a listing of ancillary and support service vendors 
already in place. 

 
Please see our response above for a list of ancillary and support service vendors already in place. 

 
10. For new facilities, provide a listing of ancillary and support services that will be 

established. 
 
FMC Leah Layne is an existing facility.  Therefore, this question is not applicable. 
 

11. Provide a listing of ancillary and support services that would be provided on 
site and those provided through a parent corporation off site. 

 
All patient care and support services except senior management, financial, legal, planning, 
marketing, architectural/construction and research and development are provided on-site at each 
clinic. 
 

12. Identify whether any of the existing ancillary or support agreements are 
expected to change as a result of this project. 

 
There are no anticipated changes to the existing ancillary or support agreements as a result of 
this project. 

 
13. If the dialysis center is currently operating, provide a listing of healthcare 

facilities with which the dialysis center has working relationships. 
 

Please see Exhibit 13 for our transfer agreements with Providence Holy Family Hospital, Othello 
Community Hospital, Providence Sacred Heart Medical Center, and Valley Hospital. 

 
14. For new a new facility, provide a listing of healthcare facilities that the dialysis 

center would establish working relationships. 
 
FMC Leah Layne is an existing facility.  Therefore, this question is not applicable. 

 
15. Clarify whether any of the existing working relationships would change as a 

result of this project. 
 

There are no anticipated changes expected as a result of this project. 
 

16. Fully describe any history of the applicant concerning the actions noted in 
Certificate of Need rules and regulations WAC 246-310-230(5)(a). If there is such 
history, provide documentation that the proposed project will be operated in a 
manner that ensures safe and adequate care to the public to be served and in 
conformance with applicable federal and state requirements.  This could include 
a corporate integrity agreement or plan of correction.   

 
The applicant has no history with respect to the actions noted in WAC 246-310-230(5)(a). 

 
 
 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-230
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17. Provide documentation that the proposed project will promote continuity in the 
provision of health care services in the planning area, and not result in an 
unwarranted fragmentation of services. WAC 246-310-230  

 
The proposed project promotes continuity of care as it seeks to expand FMC Leah Layne’s 
existing dialysis care services.  Further, we have provided documentation that FMC Leah Layne 
has met all standards contained in WAC 246-310-818, demonstrating ‘Special Circumstance’ 
evident by the high demand for the facility’s services and warranting approvable for expansion of 
1 additional station. 
 

18. Provide documentation that the proposed project will have an appropriate 
relationship to the service area's existing health care system as required in WAC 
246-310-230. 

 
FMC Leah Layne has an established relationship with the community and other health care 
providers in the area.  The additional station will not only ensure timely access to dialysis services, 
but it will also realize increased efficiency and economies of scale.   
 

See Exhibit 13 for FMC Leah Layne’s transfer agreement with with Providence Holy Family 
Hospital, Othello Community Hospital, Providence Sacred Heart Medical Center, and Valley 
Hospital. 

 
 
 
 
 

19. Provide documentation to verify that the facility would be operated in 
compliance with applicable state and federal standards.  The assessment of the 
conformance of a project to this criterion shall include, but not be limited to, 
consideration as to whether: 
a. The applicant or licensee has no history, in this state or elsewhere, of a 

criminal conviction which is reasonably related to the applicant's 
competency to exercise responsibility for the ownership or operation of a 
health care facility, a denial or revocation of a license to operate a health 
care facility, a revocation of a license to practice a health profession, or a 
decertification as a provider of services in the Medicare or Medicaid program 
because of failure to comply with applicable federal conditions of 
participation; or 

 
The applicant has no history with actions noted above or in WAC 246-310-230 (5) (a). 

 
b. If the applicant or licensee has such a history, whether the applicant has 

affirmatively established to the department's satisfaction by clear, cogent 
and convincing evidence that the applicant can and will operate the 
proposed project for which the certificate of need is sought in a manner that 
ensures safe and adequate care to the public to be served and conforms to 
applicable federal and state requirements. 

 
This question is not applicable.  Both IN-RCG and Fresenius have proven track 
records in complying with applicable state and federal rules and regulations.   

 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-230
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-230
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-230
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D. Cost Containment (WAC 246-310-240) 
1. Identify all alternatives considered prior to submitting this project.   

 
The following three options were evaluated in the alternatives analysis: 
 

• Option One: Add one (1) station to the existing facility—The Project 
 

• Option Two: Postponing the request—Do Nothing 
 

• Option Three:  Add four (4) stations to the existing facility 
 

Another option, Add two (2) stations to the existing facility, was initially considered but not further 
analyzed because FMC Leah Layne does not meet the standards under WAC 246-310-818 to be 
approved for two additional stations. 

 
2. Provide a comparison of the project with alternatives rejected by the applicant.  

Include the rationale for considering this project to be superior to the rejected 
alternatives.  Factors to consider can include, but are not limited to: patient 
access to healthcare services, capital cost, legal restrictions, staffing impacts, 
quality of care, and cost or operation efficiency.   

 
Please see Tables 12-15, respectively. They provide a summary of advantages and 
disadvantages of each of the three options based on the following evaluative criteria:  
Promoting availability, or access to healthcare services; Promoting Quality of Care; 
Promoting Cost and Operating Efficiency; and Legal Restrictions.   
 

 
Table 12. Alternatives Analysis: Promoting Access to Healthcare Services. 

 
Option: Advantages/Disadvantages: 

Option One 
Add one (1) 
station to the 
existing facility—
The Project  

• Adds additional dialysis stations to the Planning Area, as 
warranted by WAC 246-310-818. (Advantage (“A”))     

• Residents of the Planning Area will be better able to 
access needed facility dialysis services and would not be 
forced to out-migrate to other facilities outside the 
planning area--improves access. (A) 

• Given FMC Leah Layne is an existing facility, this Option 
would provide immediate access. (A) 

Option Two 
Do nothing 

• Would do nothing to improve access (Disadvantage 
(“D”)).   

• Outmigration would increase (D). 
Option Three 
Add four (4) 
stations to the 
existing facility 

• Adds additional dialysis stations to the Planning Area, as 
warranted by WAC 246-310-812. (A)     
 

 

 
 
 
 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-240
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Table 13. Alternatives Analysis: Promoting Quality of Care. 
 

Option: Advantages/Disadvantages: 

Option One 
Add one (1) 
station to the 
existing facility—
The Project  

• Adds additional dialysis station capacity as warranted by 
WAC 246-310-818. This promotes access, reduces 
fragmentation, thus, promotes quality (A). 

• Residents of the Planning Area would have increased 
dialysis station capacity--this improves quality of care 
inasmuch as it improves continuity of care (A). 

Option Two 
Do nothing 

• Planning Area residents will need to out-migrate to 
receive care, and do so in increasing numbers without 
added capacity.  As such, patient care will be fragmented, 
which harms access and quality of care (D) 

Option Three 
Add four (4) 
stations to the 
existing facility 

• Adds additional dialysis station capacity as warranted by 
WAC 246-310-812. This promotes access, reduces 
fragmentation, thus, promotes quality (A). 

• Residents of the Planning Area would have increased 
dialysis station capacity--this improves quality of care 
inasmuch as it improves continuity of care (A). 

  

 
Table 14. Alternatives Analysis: Promoting Cost and Operating Efficiency. 

 

 
 

 
 
 

Option: Advantages/Disadvantages: 

Option One 
Add one (1) 
station to the 
existing facility—
The Project  

• Approval of the expansion project request will allow for the 
facility to optimize its capacity and achieve corresponding 
economies of scale. (A) 

• Would not require re-location of supplies and equipment, 
minimizing impact on existing operations and capital 
expenditures associated with the project. (A) 

• The most cost-effective solution to meet facility demand 
in the Planning Area. (A) 

Option Two 
Do nothing 

• Capital and operating costs would be least under this 
option, since there would be none (A). 

• However, would inefficiently use existing space as there 
is space for one additional station that is warranted by  
WAC 246-310-818. (D) 

• Suffers from significant disadvantages by not promoting 
access and continuity of care.  Forces patients to continue 
to out-migrate, which is inefficient and costly for planning 
area residents (D). 

Option Three 
Add four (4) 
stations to the 
existing facility 

• This Option would require significantly more alterations 
from current layout which would require substantially 
more capital expenditures.  (D) 
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Table 15. Alternatives Analysis: Legal Restrictions. 
 

Option: Advantages/Disadvantages: 

Option One 
Add one (1) 
station to the 
existing facility—
The Project  

• This option requires certificate-of-need approval. 

Option Two 
Do nothing 

• There are no legal implications with this option. 

Option Three 
Add four (4) 
stations to the 
existing facility 

• This option requires certificate-of-need approval. 

 
 

3. For existing facilities, identify your closest two facilities as required in WAC 246-
310-827(3)(a). 

 
The two closest facilities to FMC Leah Layne include: 
 

FKC Moses Lake 
847A E Broadway Ave  
Moses Lake, WA 98837 
 
FKC Columbia Basin 
6600 W Rio Grande Ave  
Kennewick, WA 99336  
 

 
4. For new facilities, identify your closes three facilities as required in WAC 246-

310-827(3)(b). 
 
This project does not involve a new facility.  Therefore, this question is not applicable. 
 

 
5. Identify whether any aspects of the facility’s design could lead to operational 

efficiency.  This could include but is not limited to: LEED building, water 
filtration, or the methods for construction, etc. WAC 246-310-240(2) and (3). 

 
No changes are anticipated. Therefore, this question is not applicable. 
 
 
 

http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-827
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-827
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-827
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-827
http://apps.leg.wa.gov/wac/default.aspx?cite=246-310-240
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Fresenius Kidney Care - Renal Care Group 
Organizational Chart 

 

 

 

Shareholder/Fresenius 
Medical Care Holdings, 

Inc. "Fresenius"

Renal Care Group, Inc.  

Inland Northwest 
Renal Care Group, LLC.

FMC Leah Layne



 
 
 
 
 
 

Exhibit 2. 
 Facilities Owned and Operated by Fresenius Medical Care Holdings 

  











































































































 
 
 
 
 
 

Exhibit 3. 
 State Licensing and Certification Entities 
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 Letter of Intent 

  



   

Fresenius Kidney Care, 5251 DTC Parkway, Greenwood Village, CO 80111 
 T +1 303-712-1802, F +1 720-941-6675  
 
 

Fresenius Kidney Care 
5251 DTC Parkway, Suite 500, Greenwood Village, CO, 80111 

T +1 303 712 1802 F +1 720 941 6675 

September 28, 2018 
 
Janis Sigman, Program Manager 
Certificate of Need Program 
Washington State Department of Health 
111 Israel Road SE 
Tumwater, WA  98501 

Re: Letter of Intent:  FMC Leah Layne--Special Circumstance Expansion  

Dear Ms. Sigman: 

Pursuant to Washington Administrative Code (“WAC”) 246-310-818, Special Circumstance One 
or Two Station Expansion, Inland Northwest Renal Care Group, LLC intends to file a certificate of 
need to expand FMC Leah Layne. In accordance with WAC 246-310-080, the following 
information is provided: 

 
1. Description of the services proposed: 

 
Add an additional one (1) dialysis station to FMC Leah Layne, located in the Adams County 
ESRD Dialysis Planning Area.  
 
2. Estimated Cost of the Proposed Project 

 
Estimated capital expenditures are $680.00 for this expansion. 
  
3. Description of the Service Area: 
 
The service area is the Adams County Planning Area.  

Please feel free to contact me if there are any questions on the enclosed application.  I can be 
reached at 303.712.1802 or luca.chiastra@fmc-na.com. 

Yours truly, 

 
Luca Chiastra 
Regional Vice President, Rocky Mountain Region 
Fresenius Kidney Care 

mailto:luca.chiastra@fmc-na.com
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NOT TO SCALE

Proposed Floor Plan
N

10.21.18
5,215 S.F.

Othello, Washington

Fresenius
Kidney Care -

Othello Dialysis
530 S. 1st. Avenue

One Architecture

8801 N. Central Ave
Suite 101
Phoenix, Arizona 85020

602-266-2712  Phone
602-266-1688  Fax

www.onearchitecture.us

ACTUAL SQUARE FOOTAGE AND MAXIMUM ALLOWABLE
TREATMENT AREA SQUARE FOOTAGE

CATEGORY   SQUARE FOOTAGE
ACTUAL SQUARE FOOTAGE

TREATMENT FLOOR SPACE- STATIONS ACTUAL
IN-CENTER DIALYSIS STATION (8) 640
ISOLATION STATION (1) 120
PERMANENT BED STATION (1) 80
SUB-TOTAL TREATMENT FLOOR SPACE 840
OTHER TREATMENT FLOOR SPACE 966
TOTAL TREATMENT FLOOR SPACE 1,806
NON TREATMENT FLOOR SPACE 3,409
TOTAL SQUARE FOOTAGE - ACTUAL 5,215

MAXIMUM ALLOWABLE TREATMENT AREA SQUARE FOOTAGE CALCULATION
MAXIMUM TREATMENT AREA SQUARE FOOTAGE

GENERAL USE/NON-ISOLATION (8) X 150 1,200
ISOLATION STATION X 200 200
BED STATION X 200 200
TOTAL STATION SPACE 1,600
OTHER TREATMENT FLOOR SPACE @ 75% OF STATION SPACE 1,200
TOTAL 2,800
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Ethics and Compliance Department         Policy 
 
 

DOCUMENT NUMBER 
DOCUMENT 

REVISION # 

DOCUMENT 

REVISION DATE 

EFFECTIVE 

DATE 

COR-COMP-G-0-000-010A 3 5/15/2000, 12/18/2007, 
6/17/2015, 5/13/16 

5/13/16 

Title:   Indigent Waiver Program  

Page 1 of 4 

©2015, Fresenius Medical Care Holdings, Inc. All Rights Reserved. 
 

 
Indigent Waiver Program 

 
Key Points  

 
1. The Indigent Waiver Program assists eligible patients who: 

 Are unable to obtain insurance coverage 
 Lack the financial resources to pay for medical services 
 

Note:  FreseniusRx operates a different Indigent Waiver Program for 
qualified low-income Medicare Part D Extra help patients. * 

 
2. The Indigent Waiver Program applies only to charges the patient is personally 

liable for. 

 
3. The Indigent Waiver Program is a “last resort” when there are no other 

payment options for the patient. 

 
4. Patients may qualify for full or partial waivers based on a sliding scale 

schedule. 

 
5. The Indigent Waiver Program cannot be advertised to patients, prospective 

patients or referral sources. 

 
6. Indigent waivers are valid for one (1) year from date of approval. 

 
* See the Financial  Assistance Program: Compliance Requirements Policy for additional information.   
https://fmc4me.fmcna.com/idc/idcplg?IdcService=GET_FILE&Rendition=Primary&RevisionSelectionMethod=Lat
est&dDocName=PDF_3000071822 

Continued on next page 
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DOCUMENT NUMBER 
DOCUMENT 

REVISION # 

DOCUMENT 

REVISION DATE 

EFFECTIVE 

DATE 

COR-COMP-G-0-000-010A 3 5/15/2000, 12/18/2007, 
6/17/2015, 5/13/16 

5/13/16 

Title:   Indigent Waiver Program  

Page 2 of 4 

©2015, Fresenius Medical Care Holdings, Inc. All Rights Reserved. 
 

Definition: 
Indigent Waiver 

An Indigent Waiver excuses all or part of a patient’s financial obligation to 
pay for items or services provided by FMCNA. 

 
Definition: 
Family 

“Family” is defined as the patient and immediate family members residing 
with the patient or who are legally financially responsible for the patient. 

 
Qualifications The Patient applying for the waiver program must meet eligibility criteria for 

both: 
1. Annual Income 
2. Net Worth (Assets) 

 
When appropriate, patients may qualify for partial indigent waivers   
based upon a Sliding Fee Scale Matrix, as determined by the FMCNA 
Business. 

 
 Eligibility Criteria 

Annual Income 
Limit 

The annual income limit will be determined by each 
FMCNA business based on industry research conducted, 
and documented, by the business.  

Net Worth Must have a family net worth less than [amount 
determined by the business] at the time of application.  

 
Retroactive 
Waivers 

 Patients may be eligible for retroactive waivers if they meet the business 
specific criteria for annual income and net worth for the entire period 
requested. 

 Retroactive waivers > than six (6) months require approval of a VP level 
manager or above. 

  Continued on next page 

 
 
 
 
 
Documentation  The Indigent Waiver Form must be completed. 
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DOCUMENT 

REVISION # 

DOCUMENT 

REVISION DATE 

EFFECTIVE 

DATE 

COR-COMP-G-0-000-010A 3 5/15/2000, 12/18/2007, 
6/17/2015, 5/13/16 

5/13/16 

Title:   Indigent Waiver Program  

Page 3 of 4 

©2015, Fresenius Medical Care Holdings, Inc. All Rights Reserved. 
 

Requirements 
for Individual 
Patient Waiver 

 All required fields must be completed. 
 

 
Documents for 
Qualifying the 
Patient for the 
Program 

The following is a sample of documents that can be used to determine a 
patients’ family income. For those documents that may be direct deposit, a 
copy of the account statement is required: 

 Pay Stub – (Pt/Spouse/Dependents)  
 Social Security Award Letter  
 SSA deposited    
 Retirement/Disability Check   
 Checking/Savings Account Statements (all pages even if blank)  
 Stocks/Bond Statements 
 Tax Bill/Appraisal (owned land/property – except principal residence) 
 401k/IRA (If over 65) 
 Most recent Tax Return (if claiming dependents) 

 
Financial 
Review Period 

Review of one (1) month of patient’s income and/or expenses, no more than 3 
months old. 

 
Eligibility 
Period 

 The indigent waiver is valid for one (1) year from the 1st date of the 
month of approval.   

 Eligibility period may be for less than 1 year if patient will qualify for 
insurance within the year period. 

 A full review of a patient’s annual income and net worth is required every 
twelve (12) months to extend a waiver for subsequent periods. 

 Re-evaluation is required when staff is notified or receive information that 
a patient’s financial status has changed, or information used to qualify a 
patient is incorrect or incomplete. 

 
Continued on next page 

 
 
 



 
 

Ethics and Compliance Department         Policy 
 
 

DOCUMENT NUMBER 
DOCUMENT 

REVISION # 

DOCUMENT 

REVISION DATE 

EFFECTIVE 

DATE 

COR-COMP-G-0-000-010A 3 5/15/2000, 12/18/2007, 
6/17/2015, 5/13/16 

5/13/16 

Title:   Indigent Waiver Program  

Page 4 of 4 

©2015, Fresenius Medical Care Holdings, Inc. All Rights Reserved. 
 

 
Document 
Retention of 
Patient Billing 
Information 

 
 Documentation of approved Indigent Waivers with all correspondence 

used for approving or renewing the waivers, including retroactive waivers 
is to be retained per the FMCNA Record Retention Schedule (Record 
Code AC2-10).   

 Tax Clearance approval is required for destruction of these documents.  
 Each FMCNA Business will determine who is responsible for maintaining 

these documents. 

End of document 
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Exhibit 8A. 
 Financial Statements – Actuals 

  



2015 2016 2017
YTD2018 

(Jan-Sep)
Revenues

Net Revenue Before Bad Debt 3,513,313$      4,437,084$        3,292,775$    2,599,529$      

Bad Debt (111,191)$        (115,657)$          (102,597)$      (74,535)$          

Total Net Revenue 3,402,122$      4,321,427$        3,190,178$    2,524,994$      

Total Personnel (523,786)$        (487,537)$          (446,596)$      (423,911)$        

Total Med Supplies (113,077)$        (98,928)$            (118,333)$      (89,635)$          

Total Ancillary (201,234)$        (171,916)$          (158,033)$      (100,122)$        

Other Med (54,494)$          (42,112)$            (63,592)$        (49,422)$          
House Keeping & Utilities (78,171)$          (72,320)$            (86,907)$        (73,867)$          

Total Admin (i.e. Admin expenses + G&A Overhead Costs) (200,672)$        (192,889)$          (196,446)$      (183,552)$        

Depr/Amort (47,267)$          (113,380)$          (133,480)$      (93,869)$          
Total Property (i.e. Rent Expense + Other Property 
Expense) (186,299)$        (199,943)$          (203,950)$      (150,049)$        
Other (Interest Expense) (155)$               165$                  (430)$             69$                  

Total Expenses w/o Physician compensation (1,405,155)$     (1,378,861)$       (1,407,767)$   (1,164,358)$     

Profit From Operations (Excludes Physician 
compensation) 1,996,967$      2,942,566$        1,782,412$    1,360,635$      

Physician Compensation (Medical Director's Fee) (46,360)$          (49,321)$            (55,507)$        (43,917)$          

Net Income Before Taxes (includes Allocations) 1,950,607$    2,893,245$     1,726,904$  1,316,719$   

Fresenius Medical Care - Leah Layne Dialysis Center
Historical Statement of Revenues and Expenses, 2015 - YTD2018

Expenses
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 Financial Statements - Forecasts 

 
  



Mar-Dec 2019 2020 2021 2022
Months Operation 10                     12                       12                      12                       

Patients and Treatments
I/C PAT 31                     33                       35                      35                       
Total Home PAT -                    -                     -                     -                     
Total PAT 31                     33                       35                      35                       

I/C TMT 3,720                4,752                  5,040                 5,040                  
Total Home TMT -                    -                     -                     -                     
Total TMT 3,720                4,752                  5,040                 5,040                  

Revenue

In-Center Revenue 1,995,089         2,507,551          2,718,799          2,718,799          

Home Revenue -                    -                     -                     -                     
 
Bad Debt (78,237)             (99,941)              (105,998)           (105,998)            
Charity Care (19,951)             (25,076)              (27,188)             (27,188)              

Total Net Revenue 1,896,901         2,382,534          2,585,613          2,585,613          

Expenses
I/C Personnel 492,814            594,758             604,511             604,511             
Home Personnel -                    -                     -                     -                     
Total Personnel 492,814            594,758             604,511             604,511             

I/C Med Supplies 94,086              120,187             127,472             127,472             
Home Med Supplies -                    -                     -                     -                     
Total Med Supplies 94,086              120,187             127,472             127,472             

IC Ancillary Cost - Other Than EPO 90,380              115,453             122,450             122,450             
IC EPO Cost 14,714              18,796               19,935               19,935               
Total IC Ancillary 105,094            134,249             142,386             142,386             

Home Ancillary Cost - Other Than EPO -                    -                     -                     -                     
Home EPO Cost -                    -                     -                     -                     
Total Home Ancillary -                    -                     -                     -                     

Other Med 51,876              66,268               70,284               70,284               
House Keeping & Utilities 82,074              98,489               98,489               98,489               
Admin expenses 140,928            169,113             169,113             169,113             
G&A Overhead Costs 63,019              75,623               75,623               75,623               
Depr/Amort (Existing Facility) 104,299            125,158             125,158             125,158             
Depr/Amort (Project Equipment) 63                     76                       76                      76                       
Rent Expense 161,459            196,778             196,778             196,778             
Other Property Exp (includes CAM) 16,122              19,649               19,649               19,649               
Other Expense - (IE: Start Up Costs and Other One time) -                    -                     -                     -                     
Total Other Expense 619,840            751,154             755,171             755,171             

Total Expenses w/o Physician Compensation 1,311,835         1,600,349          1,629,539          1,629,539          

Profit From Operations (Excludes Physician Comp) 585,066            782,185             956,074             956,074             

Physician Compensation (60,312)             (62,122)              (63,985)             (65,905)              

Net Income
Net Income Before Taxes (includes Allocations) 645,379            844,307             1,020,059          1,021,979          

Fresenius Medical Care - Leah Layne Dialysis Center
Statement of Revenues and Expenses



FMC Leah Layne 
Pro Forma Assumptions

Patient Volumes
Utilization projections, including the assumptions used to derive the forecasts, are 
presented in Table 6 and surrounding discussion within the main text of the application
It is assumed the number of treatments per patient is 144/year.  There is an adjustment in 
Mar-Dec 2019 to reflect only ten months of operation during the forecast time period.

Revenues
In-center revenues are based on CY2018 FMC Leah Layne data ("actuals"), given it is an 
existing facility.  Payer mix statistics have also been obtained from FMC Leah Layne 
actuals for the most recent calendar year. Revenues are calculated by payer and treatment.  
Bad debt and charity care are subtracted from revenues to yield net revenue figures.

Charity Care
Calculated at one percent of in-center revenue

Bad Debt

Calculated on a per treatment basis from FMC Leah Layne actuals. 

Expenses

Unless otherwise noted, expenses have been calculated based on annualized FMC Leah 
Layne actuals.
Medical supplies, ancilliary, and 'other med' expenses have been calculated on a per 
treatment basis from FMC Leah Layne actuals.
Personnel expenses are discussed in Structure and Process of Care text in the application.

Depreciation is straight-line; 8 years on equipment.
Rent Expense is based on 2nd Amendment to the Lease.  Renewal terms (i.e. Fair Market 
Value) is assumed to equal current base rent given inflation is excluded form model

Other Propery Exp  includes common area maintenance ("CAM"), allocated taxes, and 
insurance costs. Estimated at 10% of base Rent Expense  based on YTD2018 actuals
Physician Compensation :  Page 2 from the 2nd amendment to the Medical Director 
Agreement (MDA) sets fees at $99,968.61 as of the commencement date (August 24, 
2015) and increases by 3% each year thereafter.  The $99,968.61 fee represents a lump 
sum for both Fresenius' Omak and Colville facilities.  Fresenius allocates the MDA fee 
based on a treatment basis. The projected physician compensation fee is calculated based 
on annualized YTD2018 ( See Exhibit 8A) with an annual 3% escalator.



Productive FTEs, by Type 2019 2020 2021 2022
In-Center FTE's
Nurse Manager 1 1 1 1
Outpatient RN 2 2 2 2
Patient CareTechnician 4.3 4.3 4.4 4.4
Equipment Technician 0.5 0.5 0.5 0.5
Social Worker 0.3 0.3 0.3 0.3
Dietician 0.3 0.3 0.3 0.3
Secretary 0.3 0.3 0.3 0.3
Total 8.5 8.5 8.7 8.7

Productive + Non-Productive FTEs, 
by Type March - Dec. 2019 2020 2021 2022
In-Center FTEs
Nurse Manager 1.1 1.1 1.1 1.1
Outpatient RN 2.2 2.2 2.2 2.2
Patient CareTechnician 4.7 4.7 4.8 4.8
Equipment Technician 0.6 0.6 0.6 0.6
Social Worker 0.3 0.3 0.3 0.3
Dietician 0.3 0.3 0.3 0.3
Secretary 0.3 0.3 0.3 0.3
Total 9.4 9.4 9.6 9.6
Non-Productive = 10% of Productive time.

Total Wages and Salaries 
March - Dec. 

2019 2020 2021 2022
In-Center
Nurse Manager 83,893$            100,672$          100,672$          100,672$          
Outpatient RN 115,735$          138,882$          138,882$          138,882$          
Patient CareTechnician 133,705$          160,446$          165,165$          165,165$          
Equipment Technician 21,212$            25,454$            25,454$            25,454$            
Social Worker 15,182$            19,238$            20,404$            20,404$            
Dietician 18,190$            23,050$            24,447$            24,447$            
Secretary 6,936$              8,789$              9,321$              9,321$              
Total, All FTEs 394,852$          476,531$          484,345$          484,345$          

Fresenius Medical Care - Leah Layne Dialysis Center
2019-2022

FMC Leah Layne 



Fresenius Medical Care - Leah Layne Dialysis Center
2019-2022

Total Benefits
March - Dec. 

2019 2020 2021 2022
In-Center
Nurse Manager 20,814$            24,977$            24,977$            24,977$            
Outpatient RN 28,714$            34,457$            34,457$            34,457$            
Patient CareTechnician 33,172$            39,807$            40,977$            40,977$            
Equipment Technician 5,263$              6,315$              6,315$              6,315$              
Social Worker 3,767$              4,773$              5,062$              5,062$              
Dietician 4,513$              5,719$              6,065$              6,065$              
Secretary 1,721$              2,180$              2,313$              2,313$              
Total, All FTEs 97,963$            118,227$          120,166$          120,166$          

Total Wages, Salaries Benefits
March - Dec. 

2019 2020 2021 2022
Nurse Manager 104,707$          125,649$          125,649$          125,649$          
Outpatient RN 144,448$          173,338$          173,338$          173,338$          
Patient CareTechnician 166,877$          200,253$          206,142$          206,142$          
Equipment Technician 26,474$            31,769$            31,769$            31,769$            
Social Worker 18,948$            24,011$            25,467$            25,467$            
Dietician 22,702$            28,769$            30,512$            30,512$            
Secretary 8,656$              10,969$            11,634$            11,634$            
Total, All FTEs 492,814$          594,758$          604,511$          604,511$          

FMC Leah Layne 

FMC Leah Layne 
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ABSTRACT FOR MEDICAL DIRECTOR AGREEMENTS 

Date Abstract Completed: 01123/2012 
~~~~~-------------

Contract # 
(For use by PhyComp) 

Abstract Type: 
(check all that apply) 

~ Agreement D Amendment (which # amendment) D Termination -----------------
D Joinder D Assignment ~ Other Amended and Restated 

D Revised or Updated Abstract 

NOTE: For all abstracts, except the abstractfor the initial Agreement, 
the abstract will only reflect what is changingfrom preceding abstract(s}. 

Company Corporate Name(s): Inland Northwest Renal Care Group, LLC 

Facility Name(s) and Location Number(s): 
(also list Home Programs and inpatient Services/Acute Programs with specific location numbers. ifknown) 

1. Colville 

2. Othello 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

to. 

6135 

6162 

Consultant Name (which is also Payee): -=-.R:.::o-=-ck:.::w-'-'--=-o-=-od::......::C:..:.I:.::in:..:..ic:2,:..:.P....:...S=-.=---_________________ _ 

Physicians NamedlMember Physicians: 

Robert Benedetti, M.D. Richard Carson, M.D. 
-=-.~~~~~~~~------------------------

Brendan Mielke, M.D. John Musa, M.D. 
~~~~~~~----------------------------

Curt Wickre, M.D. 

Physician(s) Named as Medical Director of Facility(ies)/Program(s): 

~ YES D NO D NIA - Contract with Individual 
(Jfyes. identify physicians below to correspond with Facility/Program name and location number(s) identified above. unless indicated otherwise) 

1. John Musa, M.D. 6. 

2. Curt Wickre, M.D. 7. 

3. 8. 
4. 9. 

5. 10. 

C:\Documents and Settings\mstutzman\Application Data\Hummingbird\DM\Temp\LEGALDM-# 162821-v \-WA _-_MDA_Amended_and_Restated_ Abstract_­
_Rockwood_Clinic_P _S_.DOC 

- 1 -
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ABSTRACT FOR MEDICAL DIRECTOR AGREEMENTS 

Term: January 19,2012 through December 31,2015 

Option to Renew/Auto-renew? 0 YES OR [g] NO If yes, explain 

Notice Dates/Deadlines 

Are Inpatient Services/Acute Programs specifically included in contract? D YES OR [g] NO 

If so, how is/are such program(s) identified (by hospital(s), geographic area, etc.) 

Are Home Programs specifically included in the contract? D YES OR [g] NO 

If so, for which Facility(ies)? 

Compensation: 

Earning Period or Dates Fee Begins/Changes: 

January 19,2012 through December 31,2012 

Amount: 

$87,250.00, prorated for partial years 

If escalator, how much? 8 % to be applied annually beginning _J::..c:a=n=u~a:...<ry~I'c..:2::..c:Oc...::l-=-3 ________ _ 

Until 0 Remainder of Term OR [g] Other one time application of increase to fee 
January 1,2014 

If escalator, how much? 3 % to be applied annually beginning _J.:...:ac-n-cu..;..ary-"--"-'I,c..:2.....;0_1-c5 ________ _ 

Until 0 Remainder of Term OR [g] Other one time application of increase to fee on each ofthe above dates 

Is there a Reopener? 0 YES OR [g] NO 

Date negotiations should begin: 

New compensation to take effect on: 

Payment Terms: 

[g] Monthly, paid in arrears on or before the last day of each month 

o Other: 

Is there a Withhold? D YES OR [g] NO (If yes, percentage of Withhold %) 

For Criteria, see Agreement! Amendment at _______________________ _ 

Is there a Bonus? 0 YES OR [g] NO 

For Criteria, see Agreement!Amendment at _______________________ _ 

C:\Documents and Settings\mstutzman\Application Data\Hummingbird\DM\Temp\LEGALDM-# 162821-v 1-WA_-_MDA_Amended_and_Restated~bstract_­
_Rockwood_Clinic_P _S_.DOC 
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ABSTRACT FOR MEDICAL DIRECTOR AGREEMENTS 

Restrictive Covenants: 

Is there a non-solicitation clause? [8J YES OR D NO Length of Tail: 2 years 

Is there a non-compete clause? [8J YES OR D NO 

Length of Tail: 2 Years Radius: 50 Miles 

Other: 

Is there a right of first refusal/reverse non-compete? D YES OR [8J NO 

Length of Tail: Years Radius: Miles 

Other: 

Joinder Requirements: 
Is there a requirement that new physicians who join the group must sign a joinder/amendment to bind them to the 
restrictive covenants? 

D N/A (Contract with individual) [8J YES D NO D Other 

Is there a requirement that physicians who provide temporary medical director services for more than a certain 
time period (e.g., 90 days) must sign ajoinder/amendment to bind them to the restrictive covenants? 

May designate Temporary Medical Director for up to 60 days before a Joinder 
[8J YES D NO D Other must be executed -----------------------------------------------------------

Comments/Special Provisions: 

Section 6.02 provides that the noncompete shall not limit or restrict the services that may be provided by Affiliates of 

Consultant at any acute care hospital that such Affiliate may own or operate. 

Does this agreement replace any pre-existing medical director agreement(s) prior to the expiration date of such 
agreement(s)? [8J YES OR D NO 

If yes, which agreement(s) does it replace? As of January 19,2012, supersedes Medical Director Services Agreement 

dated November I, 2000, as amended by Amendment Number I dated January I, 2004, Amendment Number 2 dated 

May 23,2008, Amendment Number 3 dated June 4,2009, Amendment Number 4 dated February 19,2009, 

Amendment Number 5 dated June 4, 2009, Amendment Number 6 dated October 29,2010 and Amendment Number 7 

dated December 21,2010. 

Expiration Date of Agreement: December 31, 2015 

Attorney's Initials: 4.W 
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AMENDED AND RESTATED MEDICAL DIRECTOR AGREEMENT 

This AMENDED AND RESTATED MEDICAL DIRECTOR AGREEMENT 
("Agreement") is made by and between Inland Northwest Rena! Care Group, LLC ("Company"), 
a Washington limited liability company and an affiliate of Fresenius Medical Care Holdings, 
Inc., a New York corporation d/b/a Fresenius Medical Care North America ("FMCNA"), and 
Rockwood Clinic, P.S. ("Consultant"), a Washington professional corporation comprised of the 
following physicians: Robert Benedetti, M.D., Richard Carson, M.D., Brendan Mielke, M.D., 
John Musa, M.D. and Curt Wickre, M.D ("Member Physicians"). 

WITNES SETH 

WHEREAS, Company has established dialysis treatment centers at the locations listed on 
Exhibit A, attached hereto and incorporated herein by reference (the "Facilities"); and 

WHEREAS, Consultant, through Member Physicians, specializes in the treatment of 
kidney disease and is experienced in the medical administration of dialysis facilities; and 

WHEREAS, Company desires to retain Consultant to provide, through Member 
Physicians, certain administrative services with respect to the Facilities and Consultant desires to 
provide such services in such capacity to Company; and 

WHEREAS, the parties acknowledge that Company intends to or. has established a 
master list of contracts that is maintained and updated centrally which cross references contracts 
between the parties and which shall be made available to the Secretary of the Department of 
Health and Human Services upon request; and 

WHEREAS, Company and Consultant agree that as of the Commencement Date, as that 
term is defined below, this Agreement shall supersede that certain Medical Director Services 
Agreement dated November 1, 2000, as amended by a certain Amendment Number I to Medical 
Director Services Agreement dated January 1, 2004, as amended by a certain Amendment 
Number 2 to Medical Director Services Agreement dated May 23, 2008, as amended by a certain 
Amendment Number 3 dated June 4, 2009, as amended by a certain Amendment Number 4 dated 
February 19, 2009, as amended by a certain Amendment Number 5 dated June 4, 2009, as 
amended by a certain Amendment Number 6 dated October 29, 2010, and as amended by a 
certain Amendment Number 7 dated December 21, 2010 (collectively, the "Agreement") with 
respect to the Facilities. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained and 
further good and . valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, and intending to be bound hereby, the parties hereto agree as follows: 

1. 	ENGAGEMENT 



Company engages Consultant to provide certain administrative services and Consultant 
agrees to provide such services upon the terms and conditions set forth herein at the Facilities 
designated on Exhibit A. 

TERM 

The term of this Agreement shall begin on the Effective Date, as that term is defined 
below (the "Commencement Date") and shall continue through December 31, 2015, unless 
sooner terminated as herein provided. 

DESIGNATION OF MEDICAL DIRECTORS; OBLIGATIONS OF CONSULTANT 

3.01 Designation of Medical Directors; Requirements for Physicians Providing 
Services Hereunder 

3.01.1 Consultant shall at all times designate in writing for each Facility a qualified 
physician who shall be primarily responsible for performing the services under this Agreement 
with respect to such Facility. Consultant understands and agrees that the aforementioned 
designation, whether now or in the future, is subject to the prior written approval of Company. 
The physicians so designated by Consultant with respect to a Facility shall be deemed the 
"Medical Director" for such Facility. Consultant further understands and agrees that, barring any 
unforeseen circumstances, the physician designated as Medical Director of a Facility shall serve 
in such capacity for at least one (1) year before another physician may be designated as the new 
Medical Director for such Facility (subject to Company’s prior written approval as set forth in 
this Section). 

3.01.2 Company and Consultant agree that the initial Medical Director of the Colville 
Facility shall be John Musa, M.D. and the initial Medical Director of the Othello Facility shall be 
Curtis Wickre, M.D. Any physician who at any time is designated as a Medical Director shall 
also be deemed a "Member Physician" for purposes of this Agreement. The term "Member 
Physician" as it is used throughout this Agreement is defined in Section 6.01.5. If a physician is 
designated a Medical Director who has not already executed a Joinder Agreement, set forth on 
Schedule F, attached hereto and incorporated herein by reference, then, prior to rendering 
services hereunder as a Medical Director, such physician shall be required to execute a Joinder 
Agreement pursuant to which such physician agrees to abide by the terms and conditions of this 
Agreement including, but not limited to, the provisions of Section 6. While it is agreed that the 
Medical Directors shall remain primarily responsible for performing the duties hereunder with 
respect to the Facilities, other Member Physicians may assist such Medical Directors in the 
performance of such duties. 

3.01.3 Company may reject or cause Consultant to remove any Medical Director 
designated by Consultant: 

a. 	immediately, upon (I) indictment for, or conviction of, any felony or violation of 
a federal or state health care law by such Medical Director or (2) failure of the Medical Director 
to meet any of the requirements as set forth in Section 3.01.4; or 



b. 	upon a material breach of this Agreement by such Medical Director, provided 
such breach remains uncured for thirty (30) days after receipt by the breaching Medical Director 
and Consultant of written notice describing such breach. 

3.01.4 During the term of this Agreement, each Medical Director and all Member 
Physicians providing services hereunder shall, at all times, meet the following requirements: 

a. Remain licensed as a physician in the state in which the Facilities are located and 
at which such physician is providing Medical Director services hereunder; and 

b. Remain board certified in nephrology, internal medicine, pediatrics or pediatric 
nephrology, have completed a board-approved training program in nephrology and have at least 
12 months of experience providing care to patients receiving dialysis; and 

C. 	Unless FMCNA’s Chief Medical Officer specifically agrees otherwise in writing, 
remain a member in good standing of the Medical Staff of the Facility at which physician is 
providing Medical Director services hereunder; and 

d. Maintain a current registration with the Drug Enforcement Administration; and 

e. Maintain a current state controlled substances registration (or equivalent), as 
applicable; and 

f. Maintain malpractice liability insurance coverage of not less than $1,000,000 per 
occurrence and $3,000,000 annual aggregate, and if underwritten on a claims-made basis, further 
either (i) maintain, for a period of not less than three (3) years following the termination of this 
Agreement, any such malpractice liability insurance, or (ii) obtain an extended reporting 
endorsement for a period of not less than three (3) years following the termination of this 
Agreement; and 

g. Not be excluded, suspended, sanctioned or otherwise restricted from participating 
in federal health care programs, including but not limited to, Medicare or Medicaid; and 

h. Remain otherwise qualified to act as a medical director of a dialysis treatment 
facility that is certified to participate in Medicare; and 

i. Maintain any additional requirements as a physician as may be required in order 
for the Facilities to be licensed as a dialysis facility, or the equivalent, in the state in which the 
Facilities are located. 

3.01.5 In the event that a Medical Director for a Facility (a) no longer meets the 
requirements above, (b) resigns from or is terminated by Consultant, or (c) is unavailable to 
serve as Medical Director for a period greater than two (2) months or such shorter time as 
Company in its sole discretion determines may affect the quality of care provided at such 
Facility, or (d) is convicted of a felony, then (unless Company agrees otherwise in writing) 
Consultant shall immediately terminate such physician as Medical Director of a Facility and 
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shall designate for such Facility a new Medical Director who meets the requirements set forth in 
this Agreement, including but not limited to, the requirements in this Section 3. 

3.01.6 Company shall allow Consultant to designate a temporary Medical Director 
("Temporary Medical Director") for a period of time as shall be approved in advance, in writing, 
by Company. A Temporary Medical Director shall be considered a "Medical Director" and 
"Member Physician" for all purposes under this Agreement, except as otherwise explicitly set 
forth herein. Each Temporary Medical Director must meet requirements set forth in Section 
3.01.4 above and shall have executed a Joinder Agreement pursuant to which such physician 
agrees to abide by all the terms and conditions of this Agreement including, but not limited to, 
the provisions of Section 6. Notwithstanding the foregoing, for a period of up to 60 (sixty) days, 
Consultant may designate as Temporary Medical Director a physician who was not previously a 
Member Physician (prior to designation as Temporary Medical Director) and who has not 
specifically agreed to be bound by the provisions of Section 6; provided, however, that such 
physician will no longer be able to continue to provide services hereunder or receive 
compensation for such services after such 60 (sixty) day period if he or she has not executed the 
aforementioned Joinder Agreement by such date. Consultant shall ensure that services provided 
by a Temporary Medical Director are in accordance with all terms and conditions contained in 
this Agreement. 

3.01.7 If a state or federal regulatory or licensing authority ("Authority") finds 
deficiencies at a Facility primarily attributable to or caused by Consultant’s, a Medical Director’s 
or a Member Physician’s failure to satisfy the requirements of a Medical Director pursuant to the 
Conditions for Coverage for End-Stage Renal Disease, 42 C.F.R. § 494.1 et seq., or successor 
regulations, and the Interpretive Guidelines thereto promulgated by the Centers for Medicare & 
Medicaid Services ("CMS") (collectively, the "Conditions for Coverage") and such Authority 
requires the appointment of a physician monitor to assist such Facility in achieving compliance 
with applicable licensing rules and regulations and supervise the implementation of a corrective 
action plan, Consultant agrees to pay for the cost of such monitor until the Authority has 
determined that any deficiencies are cured. 

3.02 Medical Director Services 

During the term of this Agreement, Consultant agrees to provide, through the Medical 
Directors and its other Member Physicians, for the Facilities all services as described in Schedule 
B, attached hereto and incorporated herein by reference, and as may be otherwise set forth in this 
Agreement, which shall include, but not be limited to the following: 

a. Consultant shall ensure that Medical Directors provide all services at the Facilities 
that are required to be performed by a Medical Director pursuant to the Conditions for Coverage 
and in coordination with Company, Consultant shall ensure that Medical Directors supervise the 
compliance of the Facilities with the requirements of the Conditions for Coverage. 

b. Neither Consultant, nor any Medical Director nor any Member Physician shall 
participate in, directly or indirectly, or permit others to conduct, any clinical research study 
("Study") at the Facilities without first obtaining the prior express written approval of Company. 



If Company approves such Study, which approval shall be at Company’s sole and absolute 
discretion, Consultant, Medical Directors and/or Member Physicians shall conduct such 
approved Study in accordance with all applicable federal, state and local laws and regulations, 
the Study protocol (which shall also be subject to Company’s prior review and approval), 
applicable Company policies, and Good Clinical Practice (in accordance with the Guidance for 
Industry E6 Good Clinical Practice: Consolidated Guidance by the U.S. Department of Health 
and Human Services, Food and Drug Administration, April 1996 (ICH), as it may be amended or 
revised from time to time). Consultant, Medical Directors and Member Physicians agree and 
acknowledge that they shall comply with all Company policies and procedures in seeking 
Company approval of the Study and, if approval is granted, in conducting such Study. 

d. Consultant, Medical Directors and Member Physicians shall cooperate and, in a 
timely manner, provide any and all information and make such disclosures with respect to the 
Facilities and the services provided by Consultant, Medical Directors and/or each Member 
Physician pursuant to this Agreement as Company may reasonably request: (a) in connection 
with administration of the Facilities, and/or (b) in connection with implementation of this 
Agreement, and/or (c) for Company’s use in submissions or disclosures to governmental 
agencies, specifically including but not limited to the completion of all necessary information to 
allow Company’s submission of cost reports to CMS. Consultant, Medical Directors and 
Member Physicians represent and warrant that all such information and/or disclosures shall be 
truthful and accurate to the best of their knowledge. In the event that Consultant, Medical 
Directors or any Member Physician fails to provide in a timely manner all information and 
disclosures required under this Section 3.02 and obtainable through commercially reasonable 
efforts, including but not limited to, completion of all necessary information to allow Company’s 
submission of cost reports to CMS, Consultant hereby acknowledges and agrees that Company 
may retain the Fee due Consultant for services rendered hereunder until such time as Consultant, 
Medical Directors and Member Physicians provide the necessary information or disclosures as 
required herein. Once Consultant, Medical Directors and Member Physicians have provided 
such information or disclosures, Company shall pay Consultant the Fee under this Agreement 
retained pursuant to this paragraph, such payment to be made the month following the month in 
which such information or disclosures were provided in conjunction with payment of 
Consultant’s regular monthly installment of the Fee. 

e. Consultant, Medical Directors and Member Physicians shall coordinate the 
provision of medical director services at the Facilities and shall communicate with FMCNA’s 
Chief Medical Officer as appropriate. The coordination of services and communication shall 
specifically include, but not be limited to, attendance of any medical director meetings or 
conferences held by FMCNA. 

f. Consultant, Medical Directors and Member Physicians hereby covenant that they 
shall in good faith use commercially reasonable efforts to assist Company and actively 
participate in developing, implementing and monitoring any and all plans of correction (or the 
equivalent) developed in response to any one or more deficiencies, citations, or Other instances of 
non-compliance identified through any survey, inspection or review conducted by a local, state 
or federal governmental agency or accreditation body (including, but not limited to, Medicare, 
Medicaid or state licensing agencies). 
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g. Consultant, Medical Directors and Member Physicians shall actively assist 
Company in pursuing and achieving its goal to control/reduce health care costs while continuing 
to provide quality care to its patients, and Consultant, Medical Directors and Member Physicians 
also shall, in good faith, cooperate and work collaboratively with Company and Company staff 
in pursuing this goal. 

h. Consultant, Medical Directors and Member Physicians shall use all commercially 
reasonable efforts to assist the Facilities to achieve the quality goals as set forth in Schedule C, 
attached hereto and incorporated herein by reference, and as such quality goals may be updated 
from time to time; provided that such updated quality goals (including but not limited to periodic 
updates to the FMCNA Quality Metrics) are provided to Consultant in writing. 

i. Consultant, Medical Directors and Member Physicians, in cooperation with 
Company, shall actively and diligently direct each attending physician to order items and/or 
services for his/her patients only when the physician is able to document accurate and reasonably 
detailed medical justifications for such items and/or services. Consultant, Medical Directors and 
Member Physicians shall, in cooperation with Company, monitor each attending physician’s 
compliance with the foregoing directive and take appropriate corrective action where necessary 
and consistent with the Medical Staff Bylaws. 

j. Consultant, Medical Directors and Member Physicians shall abide by the all of 
the bylaws, policies, procedures, rules and regulations of Company and the Facilities. 

k. Consultant shall ensure that Medical Directors and Member Physicians devote 
commercially reasonable efforts, skill and sufficient time to carry out these responsibilities by 
being available during all hours of operation of the Facilities and by being on-call and working 
such additional time at or away from the Facilities as is necessary to fulfill Consultant’s 
responsibilities under this Agreement. 

I. 	Medical Directors and Member Physicians shall remain as practicing physicians 
in the communities that the Facilities serves and shall be available for visits to and consultation 
regarding the Facilities. 

M. 	It is understood and agreed, however, that Consultant is an independent contractor 
and that Medical Directors and Member Physicians are not employees of Company and that 
Medical Directors and Member Physicians shall not be required to devote the entire working day 
to duties hereunder (with the exception of "on-cal!" responsibilities), but will continue the 
practice of medicine independently of Company which practice is a wholly separate professional 
activity of Consultant, Medical Directors and Member Physicians. 

n. 	Consultant shall provide Company with an e-mail address. Consultant may 
provide this information to the applicable Regional Vice President. Such e-mail address shall be 
updated by Consultant as necessary to ensure Company has a valid e-mail for Consultant or its 
designee at all times. 



3.03 Consultant’s Representation Regarding Referral Source Relationships 

Consultant hereby represents and warrants to the Company that Schedule D hereto sets 
forth a complete and accurate list of the full names and, as applicable, the National Provider 
Identifiers ("NPI"), of all of (i) Consultant’s physician owners, partners, members, shareholders 
or the equivalent, and the immediate family members thereof (i.e., husband or wife; birth or 
adoptive parent, child, or sibling; stepparent, stepchild, stepbrother, or stepsister; father-in-law, 
mother-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law; grandparent or 
grandchild; and spouse of a grandparent or grandchild) who are a source of patient referrals to 
Company or FMCNA, a purchaser of items or services from FMCNA that are reimbursable by a 
federal or state healthcare program, or a seller to Company or FMCNA of items or services for 
which Company or FMCNA makes claims for reimbursement under any federal or state 
healthcare program; and (ii) physicians assigned by Consultant to provide Medical Director 
services pursuant to this Agreement, and the immediate family members thereof who are a 
source of patient referrals to Company or FMCNA, a purchaser of items or services from 
FMCNA that are reimbursable by a federal or state healthcare program, or a seller to Company 
or FMCNA of items or services for which Company or FMCNA makes claims for 
reimbursement under any federal or state healthcare program. Consultant agrees to notify 
Company, in writing, of additions or deletions from Schedule D within thirty (30) days of such 
addition or deletion thereto. 

4. 	OBLIGATIONS OF COMPANY 

4.01 Except as specifically delegated by this Agreement to Consultant, Company shall 
retain all management and administrative prerogatives and responsibilities as owner of the 
Facilities. Without limiting the foregoing, Company agrees as follows: 

4.01.1 For the time period that the Facilities are in operation, to operate the Facilities in 
compliance with the Conditions for Coverage and, to the extent applicable, with state laws 
regulating licensed medical facilities. 

4.0 1.2 To provide all necessary equipment, personnel, supplies and services (other than 
medical services) required for the operation of the Facilities, including a business manager or 
administrator. 

4.01.3 To establish, modify and implement, policies and procedures concerning the 
administration of the Facilities, including purchasing, personnel staffing, inventory control, 
equipment maintenance, accounting, legal, data processing, medical record keeping, laboratory, 
billing, collection, public relations, insurance, cash management, scheduling and hours of 
operation. 

4.01.4 To provide Consultant, Medical Directors and Member Physicians with the use of 
one office at the Facilities provided solely for the purpose of assisting in the performance of the 
services described herein. Consultant, Medical Directors and Member Physicians agree they 
shall not use such office space for any other purpose including use by Consultant, Medical 
Directors, and Member Physicians for their private medical practice. Notwithstanding the 
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foregoing, Consultant, a Medical Director or a Member Physician may enter into a sublease with 
Company, at Company’s sole discretion, to use such space for purposes related to Consultant’s, a 
Medical Director’s or a Member Physician’s private medical practice or for other lawful 
purposes; provided that such sublease is at fair market value, in compliance with applicable law 
and Company policies. 

4.01.5 To provide Consultant, Medical Directors and Member Physicians with 
professional liability insurance or self-insurance purchased or maintained by Company in an 
amount not less than $1 million combined single limit per occurrence for bodily injury and 
property damage and $3 million in the aggregate, covering bodily injury and property damage 
claims (including the cost of defense) arising out of errors and omissions caused or alleged to be 
caused by Consultant, Medical Directors or Member Physicians within the scope of this 
Agreement, but not for errors or omissions caused or alleged to be caused by Consultant, 
Medical Directors or Member Physicians providing services as a treating physician. The 
insurance or self-insurance required to be maintained by Company hereunder shall be subject to 
and limited by the terms and conditions of insurance policies, primary, excess or otherwise, 
maintained by Company. 

4.02 All of the foregoing responsibilities of Company shall be fulfilled with a view 
towards adopting policies and procedures designed to provide high quality, cost-efficient care to 
the patients at the Facilities. Company may consult with Consultant when fulfilling such 
responsibilities. 

COMPENSATION 

The amount of compensation due Consultant during the term of this Agreement shall be 
determined as follows: 

5.01 Medical Director Fee 

5.01.1 For services hereunder through December 31, 2012 as set forth in that certain 
Medical Director Services Agreement dated November 1, 2000 as later amended, Company shall 
pay Consultant, and Consultant shall accept as full and sufficient compensation therefor, an 
annual Medical Director Fee ("Fee") of $87,250 (eighty seven thousand two hundred fifty 
dollars), prorated for partial years. On January 1, 2013, the Fee shall increase by eight percent 
(8%) over the Fee then currently in effect. On January 1, 2014 and January 1, 2015, the Fee 
shall increase by three percent (3%) over the Fee then currently in effect. Company shall pay the 
Fee in equal monthly installments, in arrears, on or before the last day of each month during the 
term of this Agreement. 

5.01.2 If this Agreement applies to more than one Facility and is terminated with respect 
to one Facility (a "Terminated Facility") then the parties shall promptly and in good faith 
negotiate a new, adjusted Fee ("Adjusted Fee"), to be effective as of the date of termination of 
this Agreement with respect to the Terminated Facility ("Facility Termination Date"). The 
Adjusted Fee is to reflect fair market value for the services rendered hereunder with respect to 
the remaining Facility in light of the expected decrease in work load due to removal of the 



Terminated Facility from the Agreement and/or an increase in workload, if any, at the remaining 
Facility. The Adjusted Fee shall be considered the Fee for purposes of this Agreement as of the 
Facility Termination Date and thereafter. 

5.01.3 If the parties are unable to reach agreement as to the Adjusted Fee as described in 
Section 5.01.2 above on or before (a) the Facility Termination Date or (b) sixty (60) days after 
commencement of negotiations between the parties regarding the Adjusted Fee, whichever is 
later, then each party shall appoint an arbitrator of choice from a list of arbitrators recognized by 
the American Health Lawyers Association (AHLA) Alternative Dispute Resolution Services and 
such appointed arbitrators will appoint a third arbitrator from the list to hear the parties and 
determine the Adjusted Fee in accordance with the rules of the AHLA Alternative Dispute 
Resolution Service then in effect. If AHLA or the AHLA Alternative Dispute Resolution 
Service is no longer in effect, then such arbitrators shall be chosen from a list provided by the 
American Arbitration Association in the same manner as set forth above and such arbitration 
shall be conducted in accordance with the Commercial Rules of the American Arbitration 
Association then in effect. The parties shall irrevocably grant the arbitrators the authority to 
determine the fair market value compensation rate for the physician’s proposed services based on 
any and all data and information available to the arbitrators. Arbitration shall be binding for 
settlement of the determination of fair market value. The parties shall share the costs of such 
arbitrators equally between them. Each party shall bear its own expenses of preparation for 
arbitration. 

5.01.4 If the final decision in the arbitration is not rendered on or before (a) the Facility 
Termination Date or (b) sixty (60) days after commencement of negotiations between the parties 
regarding the Adjusted Fee, whichever is later, the terms and conditions of the Agreement, 
including the amount of the Fee then in effect payable under the Agreement, shall continue until 
the final decision in the arbitration. The Adjusted Fee, as determined during the arbitration, shall 
be payable beginning on the later of the Facility Termination Date or the first day of the month 
after the amendment reflecting the new compensation has been executed by the parties hereto. 

5.01.5 The parties acknowledge and agree that the Fee payable hereunder shall be in 
consideration for all services to be provided hereunder and all covenants herein including, but 
not limited to, the restrictive covenants set forth in Section 6. 

5.01.6 Consultant agrees that Company may set-off from the Fee payable hereunder any 
undisputed, overdue amounts owed to Company by Consultant, Medical Directors or Member 
Physicians under any sublease or other agreement, arrangement or understanding ("Subleasing 
Arrangement"), related to the use by Consultant, Medical Directors or Member Physicians of any 
space at the Facilities or the supplies, equipment and/or time/services of any personnel of the 
Facilities, or any other item or service furnished by the Facility (collectively, "Facility 
Resources") for Consultant’s, a Medical Director’s or a Member Physician’s private medical 
practice or any other purpose not expressly set forth herein. If no Subleasing Arrangement 
exists, then Consultant agrees that Company may set-off from the Fee payable hereunder the fair 
market value of Facility Resources used by Consultant, a Medical Director or a Member 
Physician for its/his/her medical practice or any other purpose not expressly set forth herein. 
Company shall only set-off the aforesaid amounts if: (a) Consultant receives at least fifteen (15) 



days prior written notice of the amount due and the basis thereof, and (b) Company has not 
received payment of such amount due during the above specified fifteen (15) day period. 

5.02 Tax Treatment 

The parties agree that the payments under this Agreement are payments for services 
rendered to Company by Consultant. Consultant is an independent contractor and will be 
responsible for the payment of all local, state and federal income, self-employment and so-called 
payroll taxes on the fees paid to Consultant by Company. 

5.03 Method of Payment 

Company shall pay the Fee by wire transfer pursuant to the instructions of Schedule E, 
attached hereto and incorporated herein by reference. 

6. 	COVENANTS PROTECTING BUSINESS INTERESTS OF COMPANY 

6.01 	Definitions 

6.01.1 Affiliate - shall mean FMCNA or a person or entity that directly or indirectly 
through one or more intermediaries, controls or is controlled by, or is under common control 
with, Company or FMCNA. 

6.01.2 Business shall mean the provision of, and/or the purchase, sale, establishment, 
development, management or operation of any facility, program, entity or business which 
engages in the provision of, any of the following: 

a. outpatient dialysis treatments or services utilized in connection with any 
outpatient dialysis treatments (including, but not limited to, in-center, home, nocturnal, staff 
assisted, and self-care dialysis treatments, training and support and related services); 

b. in-hospital dialysis treatments and services utilized in connection with any 
dialysis treatments provided in a hospital; 

C. 	renal-related equipment and supplies; 

d. renal-related laboratory services; 

e. renal-related pharmacy services, including without limitation the provision of 
erythropoiesis stimulating agents, iron derivatives, Vitamin D analogues and other 
pharmaceuticals routinely provided by Company to ESRD patients; 

f. apheresis services; 

g. vascular access and peritoneal catheter related services; 
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h. 	any other items, services or treatments for persons diagnosed as having end stage 
renal disease or chronic kidney disease and/or chronic renal insufficiency (e.g., pre-ESRD 
patients) or for persons receiving dialysis services in a hospital or receiving services through any 
renal disease management programs; or 

any other items, services or treatments developed or provided by Company or its 
Affiliates. 

6.0 1.3 Confidential Information - shall mean (i) this Agreement and its terms and 
conditions, and (ii) any information and/or trade secret of Company or its Affiliates related to the 
Business, or of any entity with which Company or its Affiliates contracts to provide or receive 
items or services related to the Business, including, but not limited to, any formula, pattern, 
compilation, program, product, device, method, system, technique, process, financial 
information, business strategy, or costing data, patient list, payor list, manual, policy or 
procedure, form, contractual arrangement, idea, creation, development, improvement or design; 
provided, however, that Confidential Information shall not include: (a) any information which is 
known to the public (i.e., persons with no past or present affiliation to Company) or (b) any 
information disclosed to Consultant or Member Physicians by a third party who is not bound by any 
confidentiality obligations with respect to such information. Examples of such Confidential 
Information include, but are not limited to: patient statistical profiles generated by Company or 
its Affiliates; pricing techniques, programs and strategies; staffing patterns; planning and 
construction techniques for start-up dialysis centers; manuals, policies, and procedures developed 
for use by patients and/or staff of the Facilities; and inventory control systems including the 
reordering of supplies and analysis of their use. 

6.01.4 Financial Benefit - shall, subject to the terms and conditions of this Agreement, 
include, but not be limited to, medical directorship fees, referral fees, consultation fees, 
dividends, lease payments, management fees or any other payment or financial benefit from 
services rendered to any dialysis facility, home dialysis program or inpatient dialysis program or 
entity or operation engaged in the Business. 

6.01.5 Member Physician - each physician who, as of the date of this Agreement or at 
any time during the term of this Agreement or at any time during the Restricted Period, 

a. is employed by Consultant, or 

b. is a partner or shareholder of Consultant or holds a similar position, or 

C. 	provides services on behalf of Consultant, including but not limited to, any 
physician designated "Medical Director" pursuant to Section 3.01. 

6.01.6 Restricted Period - shall mean the term of this Agreement (which shall include 
any extension of such term through course of conduct or otherwise) plus two (2) years thereafter. 
The parties agree that in the event of a violation by Consultant or a Member Physician of the 
covenants contained in this Section 6, the Restricted Period shall be extended automatically for 
an additional period equal to the period from the date on which such violation commenced 



(a) until the date on which Consultant or Member Physician ceases such violation; or (b) through 
and including the date of the final determination of a court that Consultant or Member Physician 
did violate such restrictions. Such extension of the term of the Restricted Period shall be in 
addition to, and not in lieu of, any other remedies available to Company. 

6.01.7 Restricted Territory - shall mean the geographic area within a fifty (50) mile 
radius in any direction (as measured in a straight line) of any Facility. 

6.02 	Permitted Activities 

Notwithstanding anything to the contrary in this Section 6, the parties acknowledge and 
agree that this Section 6: (a) shall not limit Consultant or Member Physicians from engaging in 
the practice of medicine and charging fees for administering such professional medical services 
to patients, (b) shall not require Consultant or Member Physicians to admit individuals to, or 
refer any other business to, the Facilities, Company or its Affiliates, (c) shall not require 
Consultant or Member Physicians to prescribe, utilize or purchase any items or services from the 
Facilities, Company or its Affiliates, (d) shall not restrict Consultant or Member Physicians from 
admitting individuals to any other dialysis facility, home dialysis program, hospital or entity, and 
(e) shall not limit or restrict the services that may be provided by Affiliates of Consultant at any 
acute care hospital that such Affiliate may own or operate. 

6.03 Covenant Not to Compete 

6.03.1 Subject to 6.02 above, in consideration of the compensation payable hereunder 
and in recognition of Company’s proprietary interest in its Business, Consultant and Member 
Physicians covenant and agree that they shall not, during the Restricted Period, directly or 
indirectly, alone or in association with any firm, person, or entity: 

a. engage as a principal, agent, independent contractor, consultant, manager, partner, 
joint venturer, proprietor, shareholder, director, officer or employee of 

b. participate in the ownership, management, medical directorship, operation or 
control of; 

C. 	act as a consultant or advisor to; 

hold any direct or indirect ownership or other interest in; 

e. 	render services other than as a treating physician for; or 

otherwise assist or obtain any Financial Benefit from 

any operation, person, firm, entity or enterprise, other than with Company or any of its Affiliates, 
that engages or proposes to engage, in the Business anywhere in the Restricted Territory. 
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6.03.2 Consultant and Member Physicians hereby represent, covenant and agree that 
they do not, and following the Commencement Date of this Agreement shall not, employ, 
contract, retain, engage, partner or joint venture with any person or entity which receives a 
Financial Benefit from any person or entity which engages in the Business anywhere in the 
Restricted Territory, and that no such person or entity holds, or during the Restricted Period shall 
hold, a direct or indirect ownership interest in Consultant. 

6.04 Covenant Not to Disclose Confidential Information 

Consultant and Member Physicians acknowledge that in the course of performing the 
duties contemplated by this Agreement, Consultant and Member Physicians will become privy to 
and/or have access to current and future Confidential Information of Company and its Affiliates. 
Throughout the term of this Agreement and at any time thereafter, Consultant and each Member 
Physician shall not, nor shall their respective employees and agents, use or disclose to any 
person, firm, corporation or entity any Confidential Information of Company or its Affiliates 
without the prior written consent of Company, except as may be required by law, lawful 
subpoena, court order or legal process. If Consultant or Member Physicians are so required to 
disclose any Confidential Information of Company or its Affiliates, Consultant or Member 
Physicians shall provide sufficient notice thereof to Company to enable Company to seek a 
protective order or other appropriate legal or equitable remedy to prevent such disclosure. 

6.05 Improvements to Company’s  Services and Products 

Consultant and Member Physicians hereby represent, covenant and agree that they will 
assign all rights, title and interest to any improvements or inventions related to Company’s 
procedures, documents, products or services that it/he/she authors, discovers, designs, or perfects 
in the course of their work under this Agreement to Company or its designated associated 
corporate entity. 

6,06 Covenant Not to Solicit Employees 

Consultant and Member Physicians agree that Company and its Affiliates have invested 
and will continue to invest substantial time and effort in assembling and training its personnel. 
In addition, as a result of employment by Company and its Affiliates, Company’s personnel gain 
knowledge of the Business (e.g., business affairs, marketing, patients and methods of operation) 
of Company and its Affiliates which Consultant and Member Physicians agree represents 
Confidential Information of Company and its Affiliates. Accordingly, throughout the Restricted 
Period, Consultant and Member Physicians agree not to induce or solicit, directly or indirectly, 
by or for themselves, as agent of another, or through others as their agent, any individual who is 
at such time an employee or consultant of Company or its Affiliates to leave employment or any 
contractual relationship with Company or its Affiliates, as applicable. 

6.07 Joinder Requirement for New Member Physicians 

Except as explicitly set forth with respect to a Temporary Medical Director as described 
in Section 3.01, Consultant agrees that it shall cause each Member Physician upon the execution 
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of this Agreement or on the date that such physician becomes employed or affiliated with 
Consultant, whichever is later, to promptly execute a Joinder Agreement pursuant to which such 
physician agrees to abide by the terms and conditions of this Agreement including, but not 
limited to, the provisions of Section 6. Notwithstanding the foregoing restriction, Consultant 
shall not be precluded from engaging, on a periodic and infrequent basis, the services of a locum 
tenens physician or other similar physician who does not provide services for or on behalf of 
Consultant under this Agreement. The parties hereby acknowledge Company does not in any 
way encourage or support Consultant placing limitations or restrictions (in employment 
agreements or otherwise) on where Consultant’s employed or affiliated physicians may refer 
patients or other business. 

6.08 Former Member Physicians 

Any Member Physician who ceases to qualify as a Member Physician hereunder (e.g., by 
leaving the employ, or no longer being affiliated with, Consultant) during the term or Restricted 
Period of this Agreement shall be deemed a "Former Member Physician." Each Member 
Physician agrees that, in the event that he or she becomes a Former Member Physician, the 
provisions of Section 6 shall still apply to such physician as if he or she was still a Member 
Physician. Notwithstanding the foregoing, the parties agree that, in the event that a Member 
Physician becomes a Former Member Physician, Sections 6.03 and 6.06 of the Agreement shall 
only apply to such physician until the earlier of (a) expiration of the Restricted Period under the 
Agreement or (b) two (2) years after the date on which such physician becomes a Former 
Member Physician. Company and each Member Physician agree that if such physician violates 
the covenants contained in this Section 6 while he or she is a Former Member Physician, the 
Restricted Period shall be extended automatically for an additional period equal to the period 
from the date on which such violation commenced (a) until the date on which the Former 
Member Physician ceases such violation; or (b) through and including the date of the final 
determination of a court that Former Member Physician did violate such restrictions. Such 
extension of the term of the Restricted Period shall be in addition to, and not in lieu of, any other 
remedies available to Company. 

6.09 Remedies Survival 

6.09.1 Consultant and Member Physicians have carefully considered the nature and 
extent of the restrictions placed upon them and the rights and remedies conferred upon Company 
and its Affiliates under this Agreement, and Consultant and Member Physicians hereby 
acknowledge and agree that such restrictions, rights and remedies are reasonable with respect to 
time, scope and territory, are designed to eliminate competition which otherwise would be unfair 
to Company and its Affiliates, would not prevent Consultant or Member Physicians from 
practicing medicine or nephrology in the community where they currently practice, are fully 
required to protect the legitimate interests of Company, and do not confer a benefit upon 
Company and its Affiliates disproportionate to the detriment to Consultant or Member 
Physicians. 

6.09.2 Consultant and Member Physicians acknowledge and agree that the restrictive 
covenants as described in this Section 6 (collectively, "Restrictive Covenants") are reasonable 
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and necessary for the protection of the business interests of Company and its Affiliates, that 
irreparable injury will result to Company and its Affiliates if Consultant or Member Physicians 
breach any of the terms of said Restrictive Covenants, and that in the event of Consultant’s or 
Member Physicians’ actual or threatened breach of any such Restrictive Covenant, Company and 
its Affiliates will have no adequate remedy at law. Consultant and Member Physicians 
accordingly agree that in the event of any actual or threatened breach by them of any of the 
Restrictive Covenants, Company and its Affiliates, as appropriate, shall be entitled to injunctive 
and other equitable relief, without bond and without the necessity of showing actual monetary 
damages, including without limitation, immediate temporary injunctive relief. Nothing 
contained herein shall be construed as prohibiting Company and its Affiliates from pursuing 
other remedies available to it for such breach or threatened breach, including, but not limited to, 
the recovery of any damages which it is able to prove. 

6.09.3 In the event a court of competent jurisdiction determines that any portion of the 
foregoing Restrictive Covenants are unreasonable, then restrictions contained in the Restrictive 
Covenants shall be reduced and any other modifications shall be made by the court to the extent 
necessary for this Section 6 to be enforced by the court. 

6.09.4 The provisions of this Section 6 shall survive the expiration or termination of this 
Agreement. 

TERMINATION 

7.01 The Agreement shall terminate: (1) at the expiration of the period above provided 
in Section 2, (2) upon Company’s becoming insolvent, upon a petition in bankruptcy being filed 
designating Company as bankrupt or upon Company’s being adjudged a bankrupt, or (3) upon 
mutual agreement between Consultant and Company. 

7.02 Company, at its option, may terminate this Agreement for any of the reasons set 
forth below (an "Event of Default"), such termination to be effective upon written notice to 
Consultant or such later date as Company may specify in such notice: 

7.02.1 A material breach of this Agreement by Consultant or Member Physicians which 
shall not be cured by Consultant within thirty (30) days of receipt of notice from Company 
describing such breach. 

7.02.2 Indictment for, or conviction of, any felony or violation of a federal or state health 
care or criminal law by Consultant, or Consultant’s failure to remove from service any Medical 
Director upon notice from Company pursuant to Section 3.01.3(a) hereof or if two or more 
Member Physicians are either indicted for, or convicted of, any felony or violation of a federal or 
state health care or criminal law within a twelve (12) month period measured from the time the 
first indictment or conviction occurred, Company may terminate this Agreement upon written 
notice to Consultant. 

7.02.3 Exclusion or suspension of Consultant or any Member Physician from 
participating in federal health care programs, including but not limited to Medicare or Medicaid. 
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7.02.4 Misconduct of either a personal or professional nature of Consultant or Member 
Physicians which, in Company’s reasonable opinion: (a) interferes with Consultant’s ability to 
fulfill the obligations hereunder, (b) interferes with the normal conduct of the operations of any 
Facility in accordance with the policies and procedures of such Facility, or (c) endangers patient 
care. 

7.02.5 If Consultant fails to immediately remove a Medical Director providing services 
hereunder in the event: 

a. the Medical Director fails to meet any of the requirements in Section 3; or 

b. of misconduct of either a personal or professional nature of the Medical Director 
which, in Company’s reasonable opinion: (a) interferes with the Medical Director’s ability to 
fulfill the obligations hereunder, (b) interferes with the normal conduct of the operations of a 
Facility in accordance with the policies and procedures of such Facility, or (c) endangers patient 
care; or 

C. 	a material physical disability of a permanent nature of Medical Director occurs 
and renders the Medical Director, in the reasonable opinion of Company, unable to satisfactorily 
perform duties as contemplated herein. Consultant shall notify Company at the onset of any 
material physical disability of the Medical Director; or 

d. 	Consultant fails to cause Medical Director to cease performing duties required 
under this Agreement upon ten (10) days’ written notice by Company to Consultant that 
Company is not satisfied with Medical Director’s performance. 

7.02.6 In the event that a physician ceases to serve as Medical Director of a Facility on 
whatever basis and Consultant fails within a reasonable time (as determined in Company’s sole 
discretion) to find a physician reasonably satisfactory to Company to serve as the new Medical 
Director for such Facility. Payment of the Fee (prorated for partial months) shall be discontinued 
as of the date the Medical Director last provided services. 

7.03 Upon the occurrence of an Event of Default, Company shall be entitled to pursue 
such legal or equitable remedies as may be available to it to collect, inter alia, its actual and 
consequential damages suffered as a result thereof. 

7.04 Closure of a Facility 

7.04.1 This Agreement may be terminated by Company upon thirty (30) days prior 
written notice to Consultant in the event that Company in its sole discretion decides it will no 
longer operate a Facility. The parties acknowledge and agree that Company shall use its 
independent business judgment when determining whether or not to cease operating a Facility. 
Such independent judgment may be based upon various factors including, but not be limited to, 
the following operational considerations: 
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a. 	Ability of the Facility to cover reasonable expenses and maintain a reasonable 
profit; 

b. 	Concentration of other dialysis facilities in the area and prevalence of viable 
substitutes for dialysis services provided at an outpatient clinic (e.g., home dialysis) in the area; 
and/or 

C. 	Total population of patients with ESRD in the geographic area and anticipated 
growth in the demographics of such population. 

7.04.2 Notwithstanding any provision herein to the contrary, a decision by Company to 
terminate this Agreement pursuant to this Section 7.04 will not be determined in a manner that 
will take into account the volume or value of any referrals or other business generated between 
the parties. 

7.04.3 If this Agreement applies to more than one Facility, then termination under this 
Section 7.04 shall operate only to terminate this Agreement with respect to the Facility that has 
ceased operations, and the Agreement shall continue in full force and effect with respect to the 
remaining Facility. In such an instance, the Fee shall be adjusted as described in Section 5.01. 

7.05 Termination by Consultant 

7.05.1 Consultant may terminate this Agreement: (1) in the event of a material breach of 
this Agreement by Company which is not cured by Company within thirty (30) days of receipt of 
notice from Consultant describing such breach, (2) upon conviction of a felony by Company, or 
(3) upon exclusion or suspension of Company from participating in federal health care programs, 
including but not limited to Medicare or Medicaid. 

7.05.2 Company shall only compensate Consultant for services rendered through the date 
of termination. 

8. EXCLUSIVE USE OF FACILITY RESOURCES 

Consultant and Member Physicians acknowledge that the space at the Facilities, and the 
supplies, equipment and time/services of the employees of the Facilities, shall be utilized by 
Consultant and Member Physicians exclusively (a) for the provision of dialysis services to 
patients of the Facilities, and (b) for the provision of services hereunder. No portion of any 
space at the Facilities, nor the supplies, the equipment or the time/services of any employee of 
the Facilities, shall at any time be utilized by Consultant or Member Physicians for their private 
medical practice or for any other purpose not expressly set forth in this Agreement. 
Notwithstanding the foregoing, Consultant or Member Physicians may enter into an agreement 
with Company (at fair market value and in accordance with all applicable law) to use Company 
space, equipment or personnel for purposes related to Consultant’s or Member Physicians’ 
private medical practice or for other lawful purposes. 

9. ASSIGNABILITY 
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Consultant and Member Physicians shall not assign or subcontract this Agreement or 
assign or subcontract any of their rights hereunder without Company’s prior written consent, 
which may be withheld in Company’s sole discretion. The parties hereto agree that Company 
may assign this Agreement to any of Company’s Affiliates without the consent of any of the 
other parties hereto. Company shall not assign this Agreement or assign any of its rights 
hereunder to any person or entity, other than an Affiliate, without Consultant’s prior written 
consent, which shall not be unreasonably withheld. This Agreement shall be enforceable by or 
against any permitted assigns hereunder. Any attempted assignment of this Agreement in 
violation of the provisions of this section is void. 

10. ENTIRE AGREEMENT 

This Agreement contains the entire agreement of the parties with respect to its subject 
matter and as of the date this Agreement is fully executed, supersedes all previous and 
contemporaneous agreements and understandings, inducements or conditions, expressed or 
implied, oral or written, between the parties with respect to the subject matter hereof. 

11. WAIVER OF BREACH 

The failure of the parties to insist on strict performance of the provisions of this 
Agreement shall not be construed as a waiver of such provision or of any other default of the 
same or similar nature. No waiver, modification or change of any of its provisions shall be valid 
unless in writing and signed by the parties against whom such claimed waiver, modification or 
change is sought to be enforced. One party’s waiver of any default by the other party of any 
provision of this Agreement is not a waiver of any other default and shall not affect the right of 
that party to require performance of the defaulted provision at any future time. 

12. SEVERABILITY: HEADINGS 

If any term or provision of this Agreement or application to any person or circumstance 
shall to any extent be invalid or unenforceable, the remainder of this Agreement or the 
application of such term or provision to persons or circumstances other than those as to which it 
is held invalid or unenforceable shall not be affected and each term and provision of this 
Agreement shall be valid and enforceable to the fullest extent permitted by law. The headings of 
sections in this Agreement are for convenience only and shall not affect or limit the 
interpretation of its provisions. 

13. LEGAL COMPLIANCE 

13.01 This Agreement shall be construed in a manner consistent with any and all 
applicable federal and state laws, including, without limitation, Medicare, Medicaid, the Health 
Insurance Portability and Accountability Act of 1996 and other Federal and State statutes and 
regulations and the principles and interpretations related thereto. The parties intend to comply 
with the provisions of 42 U.S.C. 1395nn(a)(1) and 42 U.S.C. 1320a-7b(b), as such provisions 
may be amended from time to time. The parties intend that this Agreement meet the 
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requirements of (i) the Persona! Services and Management contract "Safe Harbor" to the 
Medicare and Medicaid Anti-Kickback statute as set forth in 42 C.F.R. Part 1001.952(d); and 
(ii) the Personal Services Arrangement exception to the Physician Ownership and Referral 
legislation as set forth in 42 U.S.C. 1395nn(e)(3) and the corresponding regulations, if any. 

13.02 The parties represent that as of the date this Agreement is executed the Fee 
negotiated and agreed upon is fair market value for services rendered based upon arm’s length 
bargaining and is consistent with the value of similar services. Furthermore, the parties represent 
that the Fee is not and has not been determined in a manner that takes into account the volume or 
value of any referrals or business otherwise generated for or with respect to the Facilities or 
between the parties for which payment may be made in whole or in part under Medicare or any 
other federal health care program. 

14. LIMITED RENEGOTIATION 

14.01 Notwithstanding anything to the contrary in this Agreement, (a) in the event that 
the performance of either party of any term, covenant, condition or provision of this Agreement 
should jeopardize the licensure or certification of either party or (b) if there is a future change in 
Medicare, Medicaid, or other Federal or State statutes or regulations or written governmental 
interpretations thereof ("New Law") which renders any of the material terms of this Agreement 
unlawful or unenforceable, then (i) the unaffected provisions of this Agreement shall continue in 
full force and effect and (ii) either party, upon written notice to the other party ("Renegotiation 
Notice"), shall have the right to immediately initiate good faith renegotiation of the affected 
terms of this Agreement in order to restore, if possible, the intent and purpose of the affected 
provisions in the Agreement and to modify the Agreement as necessary so that such Agreement 
does not jeopardize the licensure or certification of either party, is in compliance with such New 
Law and continues to be in compliance with other applicable laws and regulations. 

14.02 If the parties are unable in good faith to come to a mutually satisfactory resolution 
regarding the affected terms of the Agreement and have failed to amend the Agreement (or enter 
into a new Agreement) within 90 days from date the Renegotiation Notice was received, then, 
unless the parties mutually agree otherwise in writing, the parties shall utilize binding arbitration 
in accordance with this Section to modify the Agreement as necessary so that such Agreement 
does not jeopardize the licensure or certification of either party, is in compliance with such New 
Law and continues to be in compliance with other applicable laws and regulations. 

14.03 The above referenced arbitration shall be triggered by one party providing the 
other party written notice of the arbitration required under this Section. Upon the other party’s 
receipt of such written notice, both parties shall promptly appoint an arbitrator of choice from a 
list of arbitrators recognized by the American Health Lawyers Association (AHLA) Alternative 
Dispute Resolution Services. In accordance with the rules of the AHLA Alternative Dispute 
Resolution Service then in effect, such appointed arbitrators will appoint a third arbitrator from 
the list and they shall hear the parties and make the determination as to necessary modifications 
to the Agreement so that the Agreement does not jeopardize the licensure or certification of 
either party and is in compliance with such New Law and continues to be in compliance with 
other applicable laws and regulations. If AHLA or the AHLA Alternative Dispute Resolution 
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Service is no longer in effect, then such arbitrators shall be chosen from a list provided by the 
American Arbitration Association in the same manner as set forth above and such arbitration 
shall be conducted in accordance with the Commercial Rules of the American Arbitration 
Association then in effect. The parties shall irrevocably grant the arbitrators the authority to 
determine the modifications necessary to the Agreement so that such Agreement does not 
jeopardize the licensure or certification of either party and is in compliance with such New Law 
and continues to be in compliance with other applicable laws and regulations. Arbitration shall 
be binding for settlement of the modifications necessary to the Agreement as stated in the 
foregoing sentence. The parties agree to immediately execute any amendment, addendum or 
new agreement as is necessary to memorialize such modifications to the Agreement. The parties 
shall share the costs of such arbitrators equally between them. Each party shall bear its own 
expenses of preparation for arbitration. 

15. APPLICABLE LAW 

This Agreement shall be governed by and construed and enforced in accordance with the 
laws of the State of Washington. 

16. BOOKS AND RECORDS OF CONSULTANT 

If required by regulations now or hereafter issued by CMS pursuant to Section 952 of the 
Omnibus Reconciliation Act of 1980 (Section 1861(v)(1)(I) of the Social Security Act), as 
amended, and the regulations promulgated thereunder, the books and records of Consultant 
necessary to certify the nature and extent of costs associated with Consultant’s performance of 
services under this contract shall be maintained and preserved by Consultant for such period of 
time as provided by law so as to be available for and subject to inspection and review by 
appropriate agencies of the United States. In addition, if and to the extent that Consultant uses 
the services of a related organization to provide services hereunder, Consultant will require such 
related organization to maintain, preserve and make available its books and records to the same 
extent that Consultant is so required. In the event that this Agreement is not subject to the 
provisions of Section 952 or regulations promulgated hereunder, this section of the Agreement 
shall be null and void. The provisions of this Section shall survive the expiration or termination 
of this Agreement. 

17. NOTICES 

All notices pursuant to this Agreement shall be in writing and shall be deemed duly given 
and properly served: (a) delivered personally (with written confirmation of receipt), (b) when 
received by the addressee if sent by registered or certified mail, postage prepaid, return receipt 
requested, or (c) received by the addressee if sent by a recognized express delivery service, in 
each case, to the parties at the addresses as set forth below or at such other addresses as may be 
furnished to the other parties in writing: 

Notice to Company: 

Inland Northwest Renal Care Group, LLC 
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do Fresenius Medical Care North America 
920 Winter Street 
Waltham, Massachusetts 02451-1457 
Attention: General Counsel 

Notice to Consultant: PERSONAL & CONFIDENTIAL 
Rockwood Clinic, P.S. 
400 East 5th 
Spokane, Washington 99202 
Attention: CEO 

With a copy to: PERSONAL & CONFIDENTIAL 
Community Health Systems Professional Services Corporation 
4000 Meridian Blvd. 
Franklin, Tennessee 37067 
Attn: General Counsel 

18. COMPLIANCE TRAINING AND CODE OF CONDUCT 

18.01 Pursuant to Company’s compliance program and this Agreement, each Member 
Physician providing services hereunder shall be required to devote at least (i) two (2) hours to 
initial compliance and privacy training (if not already completed prior to the execution of this 
Agreement), which initial training shall occur no later than thirty (30) days after the 
Commencement Date of this Agreement and (ii) one (1) hour to supplemental compliance 
training during each year of the term of this Agreement. The initial and annual supplemental 
compliance training shall, as required by Company, include, but not be limited to, one or more of 
the following: a review of written compliance materials, a viewing of a compliance video 
recording and participation in a conference call to discuss compliance issues. 

18.02 In the event any Member Physician providing services hereunder fails to complete 
the compliance training as required in this Section, Consultant hereby acknowledges and agrees 
that Company may retain the Fee due Consultant for services rendered hereunder until such time 
as every Member Physician providing services hereunder completes the required training. Once 
every Member Physician has completed the required training, Company shall pay Consultant the 
Fee due under this Agreement retained pursuant to this paragraph, such payment to be made the 
month following the month in which the last training was completed in conjunction with 
payment of Consultant’s regular monthly installment of the Fee. 

18.03 Consultant and each Member Physician acknowledge having received a copy of 
the Code of Conduct and understand that the Code of Conduct, and any revisions to it, is 
applicable to the position of Medical Director of a Facility and the provision of services 
hereunder. Consultant and each Member Physician hereby agree to complete promptly any 
reasonable certification regarding the Code of Conduct as reasonably requested by Company or 
FMCNA. 

19. THIRD PARTY BENEFICIARY 
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Company’s present and future parent corporations, including but not limited to National 
Medical Care, Inc. and Fresenius Medical Care Holdings, Inc., are intended third party 
beneficiaries of this Agreement and shall independently have the right to enforce each of the 
provisions of this Agreement, including, but not limited to, the restrictive covenants contained in 
Section 6. 

20. INDEMNIFICATION 

20.01 Company shall be free from all liability and claims for damages by reason of any 
injury to any persons, including without limitation, Member Physicians and their agents and 
employees, and any property of any kind whatsoever, and to whomsoever belonging, from any 
causes whatsoever arising out of or through the negligence or willful misconduct of Consultant 
or Member Physicians, or their agents or employees. Consultant hereby covenants and agrees to 
indemnify, defend and hold harmless Company and its Affiliates from any and all liability, 
claims, damages, losses, costs, obligations and expenses (including but not limited to reasonable 
attorneys’ fees) which it may incur as a result of either the negligence or willful misconduct of 
Consultant and/or Member Physicians, or the agents or employees of either, or the breach by 
Consultant or Member Physicians of the provisions of this Agreement. The provisions of this 
Section shall survive the expiration or termination of this Agreement. 

20.02 Consultant shall be free from all liability and claims for damages by reason of any 
injury to any persons, including without limitation, Company and its Affiliates and employees, 
and any property of any kind whatsoever, and to whomsoever belonging, from any causes 
whatsoever arising out of or through the negligence or willful misconduct of Company, or its 
Affiliates or employees. Company hereby covenants and agrees to indemnify, defend and hold 
harmless Consultant and Member Physicians from any and all liability, claims, damages, losses, 
costs, obligations and expenses (including but not limited to reasonable attorneys’ fees) which it 
may incur as a result of either the negligence or willful misconduct of Company, or its Affiliates 
or employees, or the breach by Company of the provisions of this Agreement. The provisions of 
this Section shall survive the expiration or termination of this Agreement. 

21. NO CONFLICTS 

Consultant hereby represents and warrants to Company the following: (a) that Consultant 
and Member Physicians are under no obligation or commitment, contractual or otherwise, that 
would prohibit or prevent them from entering into this Agreement and (b) that each is free to 
enter into and perform under this Agreement. 

22. JOINT EFFORT 

The preparation of this Agreement has been the joint effort of the parties, and the 
resulting document shall not be construed more severely against one of the parties than the other. 

23. ATTACHMENTS PRIORITY OF DOCUMENTS 
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All attachments (including but not limited to Schedules) to this Agreement are 
incorporated herein by reference and made a part of this Agreement. Notwithstanding the 
foregoing, to the extent that any provision of any attachment hereto conflicts or is contrary to this 
Agreement, then the provisions in this Agreement shall govern. 

24. AUTHORIZED SIGNATURE 

This Agreement shall not be deemed accepted by Company unless and until an 
authorized officer of Company has signed this Agreement. No other act or writing by an agent, 
officer or manager of Company shall cause this Agreement to be a valid, effective or binding 
contract on Company. 

25. FORCE MAJEURE 

Neither party shall be liable nor deemed in default for any delay or failure to perform any 
of its duties or obligations under this Agreement resulting directly or indirectly from any acts of 
God, civil or military authority, acts of a public enemy, terrorism, war, civil disobedience, riots, 
accidents, fires, explosions, earthquakes, floods, failure of transportation, machinery or supplies, 
vandalism, strikes or other work interruptions by its employees or independent contractors or any 
similar cause beyond its reasonable control. Notwithstanding the foregoing, each party shall, at 
all times, use commercially reasonable efforts to perform its duties and obligations under this 
Agreement. 

26. COUNTERPARTS FACSIMILE EXECUTION 

This Agreement may be executed in any number of counterparts with the same effect as 
if all the parties had signed the same document. Such executions may be transmitted to the 
parties by facsimile (such facsimile may also be transmitted via e-mail) and such facsimile 
execution shall have the full force and effect of an original signature. All fully executed 
counterparts, whether original or facsimile executions or a combination of both, shall be 
construed together and shall constitute one and the same agreement. 

27. EFFECTIVE DATE 

Unless otherwise indicated herein, this Agreement is effective as of the later of the dates 
indicated by the parties below (the "Effective Date"). 
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the dates 
written below. 

INLAND NORTHWEST RENAL 
CARE GROUP, LLC 
By its member: 

Care Group4n . 

Name: 
Title: 
Date: 	Maria 1,, 0. Gull 

Assistant Treasurer 

ROCKWOOD CLINIC, P.S. 

Name: 	I ,CAC- #q kJ44i y 
Title: 	EO 
Date: = ( fi’ 
NPINum8er 
Federal Tax 
ID Number: 6- 
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SCHEDULE A 

Intentionally Omitted 
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SCHEDULE B 

FRESENIUS MEDICAL SERVICES ("FMS") 
MEDICAL DIRECTOR DUTIES AND RESPONSIBILITIES 

The Medical Director is directly responsible for the creation and preservation of high quality 
professional care of patients at a Facility. A Facility refers to all of the outpatient dialysis 
services provided by or administered out of an outpatient dialysis facility (including, for 
example, any and all nocturnal in-center programs, and any and all home dialysis programs)’ 
which is owned or operated by a subsidiary or affiliate of Fresenius Medical Care North America 
("FMCNA" or "Company"). The Medical Director is responsible for planning, organizing, 
conducting and directing the professional services of a Facility, and to that end, has specific 
duties and authorities as set forth (a) in the contract of medical director services, (b) as required 
under the Conditions for Coverage for End-Stage Renal Disease, 42 C.F.R. § 494.1 et seq., and 
Interpretive Guidelines thereto promulgated by the Centers for Medicare & Medicaid Services 
("CMS") (collectively, the "Conditions for Coverage"), (c) as required under state licensing or 
other applicable laws, and (d) as assigned to him/her in the Governing Body and Medical Staff 
Bylaws. 

While the Governing Body is responsible for overall management of such Facility and the Area 
Manager (or other appointed Facility Chief Executive Officer) exercises responsibility for the 
management of a Facility, the Medical Director shall be responsible for the delivery of patient 
care and outcomes in the Facility and is accountable to the Governing Body for the quality of 
medical care provided to patients at the Facility. 2  As such, it is often stated in this document that 
the Medical Director shall "ensure" that a particular task is completed. Where the Medical 
Director is to "ensure" a task is completed, it is expected that the Medical Director will perform 
such task personally or, through appropriate and reasonable delegation, oversee that such task is 
properly completed. 

Medical Director responsibilities include, but are not limited to, those set forth below. 

I. 	GENERAL MEDICAL DIRECTOR DUTIES (CONDITIONS FOR COVERAGE 
RELATED ISSUES’ 

A. 	On-Call Availability 

1. 	Assist in ensuring that each attending physician (including the Medical Director if he/she 
is an attending physician) provides the Facility with instructions that clearly explain how he/she 

1 1f a home dialysis program has a Medicare provider number different from the Medicare provider number of an 
outpatient dialysis facility, then such home dialysis program is a separate "Facility" for purposes of this document. 

2A Facility must have a single Medical Director who meets the qualifications under the Conditions for Coverage. 
The Governing Body and such Medical Director may designate other physician(s) to direct the home hemodialysis 
or peritoneal dialysis programs, provided that it is understood that any such home dialysis medical director reports to 
the Medical Director of the Facility who remains ultimately accountable for such programs, and that all home 
dialysis programs are under the same Governing Body and quality assessment and performance improvement 
program oversight as the in-center dialysis services. 
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is to be contacted, including office and other telephone numbers, as well as any applicable pager 
or mobile phone numbers, and updates to any changes to such numbers. Such requirement is due 
to the fact (a) that the health care of every patient must be under the continuing supervision of a 
physician who is available for situations involving the Facility, patients or staff and (b) the 
Facility must have a written plan for physician coverage during illness, vacation and holidays. 
The Medical Director shall ensure that Facility staff and patients are provided written 
instructions for obtaining emergency medical care. 

2. If an attending physician cannot be located or contacted and no coverage is available or 
responding, provide guidance, as Medical Director, to Facility staff on how to address patient 
issues (e.g., refer patient to hospital, etc.) until the attending or covering physician can be 
contacted. The Medical Director is to follow-up with unresponsive attending physicians and take 
appropriate action, in conjunction with the Governing Body as necessary, to prevent future 
occurrences. 

3. Be on-call to fulfill Medical Director functions including, but not limited to, responding 
to any emergency involving the Facility, patients or staff that might impact patient care, whether 
during operating hours or when the Facility is not open. If not available (e.g., on vacation or 
otherwise not available), arrange for Medical Director coverage in accordance with the Medical 
Staff Bylaws by a qualified physician and provide the Area Manager with prior notice as to the 
physician providing such coverage and the duration of such coverage. 

B. 	Clinical Management 

Policies and Procedures 

1. Participate, as a member of the Governing Body, in the development, by means of 
periodic review and approval, of the Company’s patient care policies and procedures manual(s) 
for the Facility. The Medical Director may suggest changes to such policies and procedures 
consistent with FMCNA Clinical Policy 138-010-005 -- FMCNA Policy and Procedure 
Guidelines (as amended) ("Procedure to Modify Policies"). This policy requires the Medical 
Director and the Clinical Manager to correspond in writing with the FMS Chief Medical Officer 
and Vice President of Clinical Quality Management to establish agreement on any changes in the 
policy and procedure that might be relevant to local issues. 

2. Ensure that all policies and procedures relative to patient admissions, patient care, 
infection control, and safety, are made available to Facility staff, attending physicians and non-
physician providers granted privileges to care for patients in the Facility ("non-physician 
providers"). The Medical Director shall further ensure that such policies and procedures are 
adhered to by all such individuals who treat patients in the Facility. Such efforts may include, 
but not be limited to, working cooperatively with the Area Manager and the Clinical Manager 
who shall assist the Medical Director in the oversight and review, monitoring and 
implementation of policies and procedures relating to: 

� Patient care and the delivery of high-quality, safe and effective dialysis. 
� Facility’s quality assessment and performance improvement program ("QA! program"). 
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� Interdisciplinary team participation in comprehensive patient assessments and 
reassessments, patient plans of care, and the QAI program. 

a REMINDER: The Medical Director is not a member of the interdisciplinary team 
(except in the capacity as attending physician for his/her own patients). The 
Medical Director’s involvement is to oversee that each attending physician and 
other interdisciplinary team member participate per Facility policies. The 
Medical Director is expected to get involved if the interdisciplinary team 
members fail to appropriately participate, complete documentation, respond to 
QAI activities, etc. 

� Patient rights, admission, grievances and discharge. 
� Prevention, treatment, and safe contact with patients with hepatitis and other contagious 

diseases. 
� Compliance with standards and regulations issued by CMS, AAMI, OSHA, CDC, 

regarding infection control and water and dialysate quality as specified in the Conditions 
for Coverage and prevalent in the industry. 

� Timely and appropriate referral of patients for transplant evaluation; 
� Disaster preparedness plan. 
� FMCNA compliance programs, policies and procedures. 

3. Ensure that Facility staff have educated patients on options regarding all treatment 
modalities and settings including transplantation, home dialysis (e.g., intermittent peritoneal 
dialysis, CAPD, CCPD, home hemodialysis) and in-center hemodialysis. If the Facility does not 
offer a specific modality, then ensure such patients are informed regarding other facilities which 
provide such modalities. 

Tracking Interdisciplinary Team Participation - Patient Comprehensive Assessments and 
Patient Plans of Care 

4. Ensure, with the assistance of Facility management, that appropriate qualified Facility 
staff are participating on each patient’s interdisciplinary team. The interdisciplinary team 
members include, at a minimum, a patient’s treating physician (who serves as the leader), the 
patient or the patient’s designee (if the patient chooses), a registered nurse, a social worker, and a 
dietitian ("interdisciplinary team"). Each patient’s interdisciplinary team is responsible for 
developing for such patient an individualized and comprehensive assessment of his/her needs 
which is used to develop the patient’s treatment plan and expectations for care (i.e., patient plan 
of care). A physician extender who serves in lieu of the attending physician to the extent that 
state practice laws, Facility policies and the Conditions for Coverage so allow, may participate in 
the assessment and development of the plan of care. 

The Medical Director shall: 

Ensure that an interdisciplinary team provides each patient an individualized and 
comprehensive assessment (and reassessment) of his/her needs with the components and 
frequency as set forth in the Conditions for Coverage. 
Ensure that an interdisciplinary team completes the patient’s plan of care with the 
components and frequency as set forth in the Conditions for Coverage. 
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� Ensure that an interdisciplinary team appropriately tracks each patient’s transplantation 
referrals consistent with the Conditions for Coverage. 

� Assist in resolving any conflict among interdisciplinary team members (e.g., between an 
attending physician and Facility staff) regarding patient care issues and, as necessary, 
elevate such conflicts consistent with Facility policies (e.g., Medical Advisory Board). 

� Ensure that all patients have a current, properly signed, patient comprehensive 
assessment and patient plan of care for stable and unstable patients, as applicable, and 
that all standing orders are current. 

� Support efforts of Facility staff to ensure patient adherence to the dialysis schedule and 
other treatments. 

Quality Assessment and Performance Improvement 

5. 	Have operational responsibility for the QAI Program. The Medical Director shall 
provide leadership of the Facility’s QAI Program by serving as the chair of the QAT Committee, 
which is appointed by and accountable to the Governing Body. The QAT Program is designed 
and implemented to objectively, systematically, and comprehensively monitor, evaluate, and 
improve the quality and appropriateness of patient care and services by identifying opportunities 
and resolving identified problems through the use of continuous quality improvement (CQI) 
methodology to achieve measurable improvement of health outcomes and reduce medical errors. 
The goal of the QAI Program is to maximize the number of patients who achieve each patient 
target as outlined in the Measures Assessment Tool (MAT) which CMS indicates is the current 
professionally-accepted clinical standards (based on current CMS Clinical Performance 
Measures (CPM5), the National Kidney Foundation Kidney Disease Outcomes Quality Initiative 
("KDOQI") guidelines, etc.), and on the FMS Quality Status Reports (QSRs). The Medical 
Director shall: 

� Prepare for, attend and, as Chair, lead the monthly QAI Committee meetings. 
� Periodically review and approve the Facility’s QAI Program (and the Medical 

Director may suggest changes consistent with the Procedure to Modify Policies). 
� Review overall quality indicators related to improved patient health outcomes in the 

categories set forth in the Conditions for Coverage, inclusive of the target levels in 
the MAT. If the quality indicators do not meet such target levels, assist in developing 
and oversee the corrective action plan (including, but not limited to, communications 
from the Medical Director to attending physician individually, through Medical Staff 
meetings, etc. on the relevant issues) to bring such quality indicators in conformity 
with the MAT target levels. If an attending physician does not agree with the target 
levels set forth in the MAT, then ensure that such attending physician documents 
his/her disagreement with such target levels in the applicable patient’s medical record 
and provide rationale and new targets that the QAI Committee is informed. 

� Educate Facility staff, attending physicians and non-physician providers in the QAI 
Program objectives. 

� Review the method of prioritizing the importance of improvement projects. 
� Include and encourage all staff to participate towards achieving QAI Program goals. 
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� Communicate with the Governing Body regarding the status of QAI Program 
activities and regarding needs identified by the QAI team, particularly when resources 
are required to address QAI Program improvements. 

� Provide clinical guidance regarding the development of performance improvement 
plans/activities. 

� Participate in the evaluation of the effectiveness of performance improvement 
plans/activities. 

� Oversee infection control and water and dialysate quality which duties are set forth in 
more detail below. 

6. Review Clinical Variance Reports (CVRs) (adverse events) with Clinical Manager and 
QAI Committee to ensure appropriate intervention. 

7. Monitor, with the Clinical Manager and QAI Committee, CVRs and assist in submission 
of MDRs when appropriate to do so. 

Infection Control 

8. Assume accountability, as the leader of the QAI Committee, for oversight of infection 
control issues. The Medical Director shall: 

� Ensure compliance by Facility staff with the standards and regulations regarding 
infection control issued by CMS, AAMI, OSHA, CDC as set forth in the Conditions for 
Coverage. 

� Ensure adherence by Facility staff to Facility policies and procedures regarding infection 
control. 

� Ensure that clinical staff report infection control issues to the Medical Director and QAI 
Committee and that infection control and patient safety issues are continuously reported 
and discussed in QAI meetings. 

� Ensure that he/she is familiar with and able to describe the Facility’s infection control 
program and reporting mechanisms. 

� Ensure Facility reports all communicable diseases to the state and CDC as required 
pursuant to applicable federal and state laws and regulations. 

� Ensure all Facility staff wear appropriate personal protective equipment when at risk for 
blood splatter and practice hand hygiene as appropriate and in accordance with Facility 
policies and procedures and the Conditions for Coverage. 

Water and Dialysate Quality 

9. Oversee the safety and quality of the water used for patient treatments. The Medical 
Director shall: 

Ensure that he/she is knowledgeable of the water treatment system installed and assure 
that the system, as installed, will produce water meeting AAMI quality standards. 
Ensure, as leader of the QAI Committee, that water and dialysate monitoring is 
continuously reported to the QAI Committee and documented within the QAI materials. 
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� Participate in analyzing and addressing water or dialysate quality test results outside of 
expected parameters. 

� Review and sign each month the following reports: AAMI water quality reports, chlorine 
and chloramine log, and endotoxin/colony count reports. 

� Ensure compliance by Facility staff with standards and regulations regarding water and 
dialysate quality issued by CMS and AAMI as set forth in the Conditions for Coverage. 

� Ensure adherence by Facility staff with Facility policies and procedures regarding water 
and dialysate quality. 

� Ensure Facility Staff shall immediately notify the Medical Director in the event of a 
chlorine or chloramine breakthrough. 

� Consistent with Facility policies and procedures, develop standard protocols in 
conjunction with Company and/or Facility management which require blood and 
dialysate cultures and endotoxin levels be collected routinely. In the event of patient 
adverse reaction(s) potentially related to the water treatment or dialysate systems, then 
such tests shall be repeated with appropriate patient evaluation (including blood cultures). 

� Ensure that he/she and other appropriate Facility staff are able to recognize the need to 
evaluate the water system in the event of patient adverse reaction(s) potentially related to 
the water treatment or dialysate systems and to take indicated corrective action. 

Patient Involuntary Discharge Policies 

10. Ensure that all Facility staff and the interdisciplinary team members follow the Facility’s 
patient discharge and transfer policies and procedures. If transfer or discharge is due to a 
patient’s abusive or disruptive behavior which seriously impairs the delivery of care to the 
patient or the ability of the Facility to operate effectively, ensure that interdisciplinary team, 
before any such discharge or transfer: 

� Reassesses the patient consistent with the comprehensive patient assessment process. 
� Documents the problem and ongoing efforts to resolve the problem. 
� Obtains a written discharge or transfer order signed by the attending physician and 

Medical Director. 
� Documents efforts to place the patient in another facility. 
� Notifies the state survey agency (e.g., state department of health) and the ESRD Network 

In the case of immediate severe threats to the health and safety of others, ensure that the Facility 
utilizes the abbreviated involuntary discharge procedure approved by the Governing Body.) 

Miscellaneous 

11. Assist in determination, development, implementation and monitoring of any plans of 
correction and corrective actions resulting from state and federal surveys. 
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C. 	Physician and Non-Physician Provider Management 

Medical Staff Bylaws - Attending Physicians and Non-Physician Providers 

1. Serve as Chair of the Medical Staff, and prepare for and attend Medical Staff meetings to 
be held on a regular basis (at least semi-annually). 

2. Review the Medical Staff Bylaws and assist in making any necessary changes, consistent 
with the procedures set forth in such Bylaws. 

3. Ensure that the Facility has open enrollment for membership on the Medical Staff and for 
non-physician providers seeking privileges and assist and encourage eligible nephrologists to 
join the Medical Staff. 

4. Participate in determining physician and non-physician provider privileges and support 
the credentialing process including review of applications, credentialing, verification reports, 
interviews, recommendations, and follow-up, if necessary. 

5. Ensure that all Facility attending physicians and non-physician providers are provided a 
copy of (or access to) the Medical Staff Bylaws and Governing Body Bylaws and comply with 
such Medical Staff and Governing Body Bylaws and state and federal regulations. 

6. Participate in taking disciplinary action with respect to Medical Staff members when 
necessary and consistent with the Medical Staff bylaws. The Medical Director acknowledges 
that the Governing Body may, after consultation with the FMCNA Law Department, report to, or 
seek involvement of the Network Medical Review Board, National Practitioner Data Bank, state 
department of health, state licensing organizations, state or national professional organizations, 
and any other suitable agencies or organizations regarding a physician’s inadequate provision of 
care based on the local standard of practice or inappropriate, unprofessional or illegal conduct. 

Policies and Procedures 

7. Ensure, in conjunction with the Governing Body: (a) that all physicians and non-
physician providers (b) are oriented to the Facility and their responsibilities, (c) are informed of 
all Facility policies and procedures including, but not limited to, policies and procedures relative 
to patient admissions, patient care, infection control, safety, medical records and the QAI 
Program and (d) are given access to such policies and procedures. Oversee that evidence is 
maintained in the physicians’ and non-physician providers’ credentialing file that they 
understood and agreed to the Medical Staff Bylaws, policies and procedures and responsibilities 
related to the QA! Program. 

8. Ensure adherence by physicians and non-physician providers to Facility policies and 
procedures relative to patient admissions and discharge, patient care, medical records, infection 
control, and safety. 
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9. Ensure physician and non-physician provider compliance with Facility medical records 
policies and rules such as proper completion of medical records, patient comprehensive 
assessments, and plans of care, prompt signing of orders and timely completion of other pertinent 
documentation. 

10. Ensure all Medical Staff, and non-physician providers wear appropriate personal 
protective equipment when at risk for blood splatter and practice hand hygiene as appropriate 
and in accordance with Facility policies and procedures and the Conditions for Coverage. 

Patient Care 

11. Communicate, in conjunction with the Governing Body, to the physicians and non-
physician providers the expectations regarding their participation in improving the quality of 
medical care provided to Facility patients. 

12. Ensure that each attending physician participates, as leader of each of his/her patient’s 
interdisciplinary team, in the patient comprehensive assessment, plan of care, and, as 
appropriate, QAI Program activities (including, but not limited to, evaluating QAI results and 
other outcome data). A physician extender who serves in lieu of the attending physician to the 
extent that state practice laws, Facility policies and the Conditions for Coverage so allow, may 
participate in the assessment and development of the plan of care. 

13. Ensure (with the assistance of Facility management as part of the QAI Program) that an 
attending physician or non-physician provider, on a monthly basis, sees his/her patients 
(including home dialysis patients), whether in the Facility or at his/her office or other site, 
documents such visit in a progress note and provides such progress note or other proper 
documentation of the visit to Facility staff for placement in the Facility’s medical record. 

14. Ensure (with the assistance of Facility management as part of the QA! Program) that an 
attending physician or non-physician provider, on a quarterly basis, visits his/her in-center 
hemodialysis patients at the Facility while such patients are receiving in-center dialysis, and 
documents the same in the medical record. 

15. Ensure that physicians or non-physician providers assess on an ongoing basis the 
adequacy of each patient’s dialysis prescription (a) at least monthly for hemodialysis patients by 
ordering and evaluating delivered Kt/V or an equivalent measure, and (b) at least every 4 months 
for peritoneal dialysis patients by ordering and evaluating delivered weekly Kt/V or an 
equivalent measure. 

16. With the assistance of Facility management, develop and publish a common Physician 
Call schedule if the Medical Staff desires to cross cover patients. Otherwise, ensure each 
attending physician provides an individual call schedule and all required contact information. 

17. Ensure that all attending physicians provide patients with treatment options as to all 
modalities of ESRD therapy, including home hemodialysis, nocturnal hemodialysis, CAPD, 
CAPD, and renal transplantation. 
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D. 	Facility Staff Management 

1. Assist in management of staffing issues including: 

� Oversee, in conjunction with the Clinical Manager, appropriate patient/staff ratios 
consistent with Facility and FMS staffing policies. 

� Assist in Facility staff recruitment and retention activities as requested (e.g., interviews, 
outreach, and education). 

� Participate in selection of candidates for key staff positions in the Facility. 
� Participate in mediation of grievances, when requested. 
� Oversee, in conjunction with the Clinical Manager, planning short-term coverage for staff 

shortages. 
� Participate in disciplinary action of staff members when requested by the Area Manager 

or Clinical Manager. 

2. Oversee staff education, training and performance, including: 

� With the assistance of Facility management, ensure that Facility staff members receive 
the appropriate orientation, education and training to competently perform their job 
responsibilities; such orientation to be documented in their employee file. 

� With the assistance of Facility management, oversee and monitor the performance of 
Facility Staff to ensure that Facility Staff are competent to carry out the their assigned 
duties (e.g., to adequately monitor the patient and dialysis process, to provide needed 
social services, etc.) and Facility staff follow Facility policies regarding expected 
performance. 

� Serve as an educational resource for Facility staff. 
� Lead educational sessions for the staff on a regular basis (at least 4 times a year). 
� Support efforts of patient education. 
� Periodically review and make recommendations on training materials. 
� Assist in development of in-services, other educational programs, and staff training. 
� Review and assess vendor, laboratory, pharmaceutical and product formulary 

appropriateness. 
� Review and approve the training program for the technicians who perform monitoring 

and testing of the water treatment system. 
� Review and approve the training program for patient care dialysis technicians. 

3. Coordinate emergency medical care to patients or staff members suffering an urgent, life- 
threatening illness, potentially contagious disease, or needlestick or sharps accidents. 

4. Actively participate in arranging for proper care of patients when disasters occur such as 
hurricanes, flooding, earthquakes, blizzards, terrorist threats, fires and power loss. 
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E. 	Governing Body Responsibilities 

1. Prepare for, attend and actively participate on Governing Body meetings (at least four 
times a year and as otherwise scheduled). 

2. Facilitate communication between Medical Staff and Governing Body. 

3. Be accountable to the Governing Body with respect to the delivery of patient care, the 
outcomes, and quality of medical care provided to Facility patients. 

4. Facilitate communication between the QAT Committee and Governing Body. 

5. Communicate with the FMS Chief Medical Officer as necessary on issues brought before 
the Governing Body which entail a change of policy and procedure. 

F. 	Communications with Outside Resources 

1. Participate in discussions with administrators of Skilled Nursing Facilities, Nursing 
Homes and Extended Care Facilities to coordinate continued quality care for dialysis patients 
cared for jointly in such institutions. 

2. Participate in the administrative duties associated with the transfer of patients to or from 
other dialysis facilities (for example, as a result of a change in patient insurance coverage, 
change in address or change to another facility). 

3. Ensure that attending physicians complete administrative duties associated with transient, 
temporary, or visiting patients. When requested by the Area Manager or the Clinical Manager, 
review medical records for the purpose of acceptance or rejection of transient patients seeking 
temporary dialysis services. 

4. Communicate and participate in establishing a formal relationship with transplant 
programs regarding transplant criteria and referral of potential transplant candidates, and ensure 
that attending physicians refer all eligible and willing patients for transplantation evaluation. 

5. Communicate and participate in establishing a relationship with associated 
Surgical/Radiological Departments regarding availability and quality of vascular access services 
for all patients. 

6. Assist in ensuring that proper medical records and monthly progress notes are forwarded 
from referring hospitals and physician offices, and oversee the proper sharing of patient medical 
information between hospitals and facilities upon admission or discharge, as applicable. 

7. Ensure proper completion of the End Stage Renal Disease Medical Evidence Report, 
Form 2728, and all other CMS forms or other required documentation. 
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G. 	Facility Management 

1. Assist Facility Management, on at least a quarterly basis, in overseeing Facility 
operations, including participation with the Area Manager and Clinical Manager in budget 
development, cost containment efforts, financial performance and reimbursement problems. 

2. Oversee that dialysis equipment and other technical component services meet clinical 
care standards. 

3. Ensure that Facility staff are prepared to respond appropriately and safely to emergency 
situations, i.e., fire or patient/visitor violence. 

H. 	Knowledge of Current Legal Requirements and Role of Medical Director 

1. Be familiar with the Conditions for Coverage. 

2. When presented by the Area Manager, Clinical Manager or Chief Medical Officer, 
review changes in regulatory requirements issued by AAMI, CMS, OSHA, CDC etc. 

3. With the Area Manager and Clinical Manager, as requested, or when there have been 
major changes, review Medicare Fiscal Intermediary’s local medical review policies. 

4. When requested, participate in ESRD Network activities, representing the Facility. 

5. Be aware of and monitor the effects on patients and staff of all approved clinical research 
projects that are to be carried out in the Facility. 

6. Attain adequate CMEs each year to ensure updated knowledge on regulatory issues as 
well as general nephrology issues and keep specialty current. 

7. Keep up-to-date regarding the functions and role of the medical director of an outpatient 
dialysis facility (e.g., take courses, review literature, attending conferences, attend the FMCNA 
medical director meeting, etc.). 

I. 	Enforcement 

If a Medical Director fails to fulfill his/her responsibilities as a Medical Director after Facility 
management or Company management have taken reasonable steps to counsel such Medical 
Director as to the nature of his/her deficiencies in providing Medical Director services and 
resolve the issues accordingly, the Governing Body may, after consultation with the FMCNA 
Law Department and Chief Medical Officer or his/her designee, report to, or seek involvement 
of, the Network Medical Review Board, state department of health, state licensing organizations, 
state professional organizations, and any other suitable agencies or organizations. 
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SCHEDULE C 

QUALITY GOALS 

FMCNA’s Quality Metrics, as set forth in the February 2009 and December 2007 memos to 
FMS Medical Directors from J. Michael Lazarus, M.D. and Raymond M. Hakim, M.D., 
Ph.D., are attached hereto and incorporated as part of this Agreement. 
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To: 	FMCNA Medical Directors 

Internal Memo Fresenius Medical care 
North America 
Corporate Headquarters 
Reservoir Woods 
920 Winter St. 
Waltham, MA 02451-1457 

From: J. Michael Lazarus, M.D. 
Raymond M. Hakim, M.D., Ph.D. 

Dr. Lazarus: 781-699-2215 
e-mail: michael.lazarus.mdfmc-na.com  

Date: February 27, 2009 Dr. Hakim : 615-345-5541 
Email: raymond.hakimMD@fmc-na.com  

Re: 	Revised Calculation of UltraScore 

The use of the UltraScore as a quality measure has resulted in significant improvement 
in the quality outcome components of the UltraScore, the "SubScore" (% of patients with 
eKtN > 1.2, Hemoglobin between 11-12 g/dI, no catheters, Albumin > 4.0 g/dl and 
Phosphorus between 3.5 - 5.5 mg/dl) as well as patient mortality. 

As you know, the calculation of the UltraScores for 2007 & 2008 were derived based on 
an average or baseline crude mortality in 2006 of 18%. Since the crude mortality has 
actually decreased over the past two years, it has become necessary to change the 
UltraScore calculation using a proper baseline mortality. 

We propose to implement the following changes in the calculation of the UltraScore, as 
it relates to mortality: 

Use of the Standardized Mortality Ratio (SMR) 

The use of the SMR will automatically adjust for differences in patients’ age, 
gender, race and presence or absence of a diabetic diagnosis and, thus make 
comparisons of mortality more accurate. SMR is a case mix adjustment tool 
used both by CMS, USRDS and the industry at large. In addition, use of the 
SMR instead of the "crude mortality" which was used in previous years, will not 
obviate a change in the calculation of the UltraScore in the future, since the 
average SMR will always be 1.0. 

2. 	Impact ofSMR 

Facilities with mortality better than the average (SMR less than 1.0) will get credit 
(i.e. additional UltraScore points) and those with SMR > 1.0 will have points 
deducted. 

We have analyzed various methods of accounting for changes in SMR and 
propose the following methodology: 
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- 	The SMR will be calculated and used only for HD facilities with greater 
than 25 patients, and for PD programs greater than 10 patients. 
Calculation of mortality and SMR for smaller facilities results in wide 
swings from quarter to quarter and year to year. For such facilities (i.e. 
smaller than 25 HD and 10 PD patients) the UltraScore will consist only of 
the sum of the 5 quality outcomes and will not be influenced by SMR or 
mortality calculations. Should facilities or PD programs increase their 
census to above these thresholds, they will then have the mortality 
component calculated. 

- 	In all other facilities the UltraScore will be calculated using SMR and the 
formula: "UltraScore = total score + 100 (1-SMR)." 

- 	For example, if the SMR is 1.0 (that is the average mortality) there will be 
no addition or subtraction to the calculation of the 5 quality outcomes. If 
the SMR is 1.3, (i.e. a facility with mortality 30% higher than the average) 
there will be a subtraction of 30 points [100 (1-1.3) = -0.3 x 100 = -30] from 
the SubScore. Similarly if the SMR is 0.8 (a mortality rate 20% lower than 
average) there will be a bonus of 20 points to the SubScore. In other 
words, add 10 points for every 0.1 SMR below 1, and subtract 10 points for 
every 0.1 SMR above 1.0. 

- 	In order to avoid negative UltraScore values, or abnormally high 
UltraScore values, facilities with SMR > 2.0 (twice the average mortality), 
will be limited to a subtraction of -100 points, and facilities with SMR <0.5 
will be limited to a bonus of +100 points. 

3. 	Advantages of SMR Calculation 

This methodology results in the same distribution of UltraScore as we currently 
have (mean score of 303 and SD of 54). (See figure 1). Therefore most of you, 
except for small facilities, should not see major changes in your UltraScore. This 
calculation will also avoid the need to make yearly changes as average mortality 
improves. 
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Figure 1 
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To: 	FMS Medical Directors 

Internal Memo Fresenius Medical Care 
North America 
Corporate Headquarters 
Reservoir Woods 
920 Winter Street 
Waltham, MA 02451-1457 

From: J. Michael Lazarus, M.D. 
Raymond M. Hakim, M.D., Ph.D. 

Dr. Lazarus: 781-699-2215 
e-mail: Michael.Lazarus.MD@fmc-na.com  

Date: December 20, 2007 Dr. Hakim: 615-345-5541 
e-mail: Raymond.HakimMD@fmc-na.com  

Re: 	2008 Quality Metrics 

Following a two day intensive "Quality Summit" with leaders of the FMS Quality 
Program and members of the FMS Medical Advisory Board held in October 2007, we 
have made substantial changes to our Quality Enhancement Program. The major 
conclusions of the meeting were to increase emphasis on a limited number of quality 
outcomes specifically those having the highest impact on patient survival; and to 
develop an "UltraScore" that will allow the recognition of outstanding facilities and, 
equally important, recognize facilities that are improving. The specific Indicators, 
Patient Targets, outcomes of facilities in the highest 10% and outcomes of facilities in 
the lowest 10% (Critical Action Thresholds) are outlined in Table 1. 

TABLE I 
2008 Primary Quality Targets and Action Thresholds 

Hemodialysis  
Lowest 10th 

Percentile 
Indicator or Highest 10th (Critical 

Category Outcome Patient Percentile Action 
Target  Threshold) 

Dialysis dose eKtN 1.2 > 97% <80% 
Monthly Kt/V 100%* TBD TBD 

Anemia Management Hgb 11 - 12 g/dL > 49% <26% 
Nutrition/Inflammation Albumin 4.0 g/dL > 48% <27% 
Vascular Access Catheters No Catheter >91% <65% 
Mineral Metabolism Phosphorus 3.5-5.5 > 65% <43% 

mg/dL  

Major Outcome Crude Mortality n/a <9 > 27 
deaths/1 00 deaths/1 00 

pat years 
SMR n/a <0.3 >1.6 
Hospitalization n/a <6.5 days/pat >18 days/pat 
Rate  year year 
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In addition to reducing the number of key indicators to 5, we have also changed the 
"patient targets" to the optimal outcomes. For example, since most observational and 
research information indicates that an albumin of 4.0 g/dL results in better mortality and 
hospitalization outcomes than 3.8 g/dL, we have increased the albumin target to 4.0 
g/dL. Similar reasoning went into our selection of a hemoglobin target of 11.0-12.0 
g/d L. 

The dialysis adequacy outcome will now focus on the equilibrated KtN (eKTN). We will 
no longer utilize URR or single pool Kt/V (spKtIV) as a quality target or goal, although 
both those values will be available on routine laboratory reports. 

We are also moving to a new initiative utilizing measurement of a Monthly Dialysis Dose 
(MKtN) to more easily take into account "no show" and shortened dialysis. This is 
possible because we measure clearance with each and every dialysis with On-Line 
Clearance (OLC). Although outcome data with a monthly measure is not currently 
available, over the coming year we will report the total dialysis therapy received as a 
percentage of the ideal target - e.g. for months in which there are 13 treatments, the 
goal will be 13 times an eKtIV of 1.2. If patients miss treatments or if treatment time is 
reduced, the percentage Kt/V achieved over the entire month will be accordingly less 
than the targeted MKt/V. We believe this will be a more accurate measure of treatment 
adequacy and will illustrate to patients the adverse effects of reducing time and skipping 
dialysis treatments. Facility target and critical action thresholds will be developed over 
the coming year based on subsequent correlations of this Monthly KtN (MKTN) with 
mortality and hospitalization. 

As noted above, another change is in the hemoglobin target from greater than 11.0 g/dL 
to a target of 11.0-12.0 g/dL. Obviously, the percent of patients achieving this much 
narrower target will be less. However, based on current literature and guidance from 
the FDA and CMS, we believe this is a more appropriate target in anemia management, 
and again the comparison will be to that achieved by the highest 10% of facilities. 

The literature suggests that the presence of a central venous catheter is deleterious (in 
terms of increased sepsis and mortality) starting from the date of insertion. Therefore, 
we will count all catheters (not just those after 90 days) in the facility goal and critical 
action threshold. 

Phosphorus will be our principal measure for the bone/mineral metabolism category. 
We believe an elevated serum phosphorus is the major measurable driver of bone and 
mineral dysmetabolism. 

Similarly, Table 2 provides information on the 5 major targets for peritoneal dialysis 
patients which include dialysis dose (Weekly KTN), inflammation/nutrition (Albumin), 
anemia management (Hemoglobin), mineral metabolism (Phosphorus) and peritonitis 
rate. 
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TABLE 2 
2008 Primary Quality Targets and Action Thresholds 

Peritoneal Dialysis _____ 
Lowest 0th 
Percentile 

Indicator or Highest 10th (Critical 
Category Outcome Patient Percentile Action 

Target  Threshold) 
Dialysis Dose WKTN 2.0 > 85% <42% 
Inflammation/Nutrition Albumin > 4.0 g/dL > 40% <8% 
Anemia Management Hgb 11 �12 g/dL >49% < 18% 
Mineral Metabolism Phosphorus 3.5 - 5.5 > 79% <40% 

mg/d L  
Peritonitis* Rate < 0.5 <0.12 > 0.88 

episodes/12 episodes / 12 episodes/12 
months months months 

Major Outcome Crude Mortality n/a <7 > 26 
deaths/1 00 deaths/1 00 

years patient years 
SMR n/a 0 >2.5 
Hospitalization n/a <3 >16 
Rate days/patient days/patient 

year year 

You will note that we have increased the weekly KtN (WKTN) target to 2.0. Last year 
we lowered this target to 1.7 as a minimum target based on recent literature. 
Unfortunately, many PD programs focused on the 1.7 as a target rather than a minimum 
dose and our adequacy outcomes dropped. As a result of this, the consensus was to 
return to a Weekly KTN target value of 2.0. 

Although achieving an albumin target of 4.0 g/dL is considerably more difficult in PD 
patients, we believe this to be a more appropriate inflammatory/nutritional goal. With 
PD patients we have likewise changed the hemoglobin goal to 11.0-12.0 g/dL. 

We have identified several process measures which we believe are important but have 
less impact on patient survival than the 5 major outcomes noted above. These 6 
process measures include foot checks in diabetics, fistula rate (hemodialysis only), 
vaccination for hepatitis B, influenza, and pneumococcal pneumonia, and 
documentation that the patient has been educated on the option of renal 
transplantation. They are in a category which we denote as Secondary Quality Metrics 
(Table 3). 
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TABLE 3 
2008 

Secondary Indicators or Processes 

Indicators Facility Goal 
Footchecks 100% 
Fistula Rate (HD only) 60% 
Hepatitis B Vaccination 100% 
Influenza vaccination (previous year) 100% 
Pneumococcal vaccination (q 5 yrs) 100% 
Transplant Education Documentation (annual) 100% 

If any of these indicators or outcomes were achieved outside an FMS facility, the date 
and the name of the responsible party should be recorded in the patient’s chart and will 
be counted towards the facility goal. We will notify staff later as to how this information 
will be recorded in Proton and AMI. 

You will note that some of the previous parameters or indicators which we used in the 
Quality program are no longer being pursued as quality goals in 2008. That does not 
mean they are not important clinical issues and will require your continued diligence in 
management. For the 6 laboratory outcomes potassium, PTH, bicarbonate, ferritin, 
calcium and transferrin saturation, we have elected not to identify a "Target" value, but 
rather have identified as a reference the 10th  and the 90th  percentile values from the 
most recent patient data (Table 4). 

TABLE 4 
Parameters or Outcomes being removed from Quality Program 

*10th to 90th Percentile Facility Goal 
Potassium 3.9 - 5.6 mEq/L None 
PTH 100 - 800 pg/mL None 
Bicarbonate 20.1 - 27.9 mEq/L None 
Ferritin 100-1100 pg/mL None 
Calcium 8.4� 10.0 mg/dL None 
TSAT 16-43% None 

We will not report results of these tests as part of the Quality Status Report (QSR) but in 
the future hope to give you distribution of outcomes of these various tests. 

As we mentioned at the beginning, a major change to our quality program is the 
development of an UltraScore, both for hemodialysis and peritoneal dialysis. The 
UltraScore will be determined by adding the percentage of patients achieving the target 
for each of the 5 primary parameters to obtain a point score. The absolute maximum 
UltraScore for the 5 parameters would be 500 since the ultimate would be to have 100% 
of patients achieve each of these goals. Although the focus of the new quality 
improvement metrics is to reduce mortality, many of us are aware that occasionally, 
patient mortality is an outcome that may not necessarily, reflect these 5 process 
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variables. Therefore, we propose to modulate the UltraScore by the facility mortality 
rate such that for each 1% increase in gross mortality above 18% (the current mean), 
we will subtract 2% of the achieved UltraScore. Similarly, for each 1% decrease in 
gross mortality below 18% we will add 2% of the achieved UltraScore. This will then 
lead to the final UltraScore. Thus, a single quality value will be determined for each 
facility, physician, and medical group practice which can be compared. Examples of the 
hemodialysis UltraScore and the PD UltraScore are illustrated below: 

%of - %of 
Facility A (HO) Patients Facility B (HD) Patients 

Achieving Achieving 
Goal -  Goal 

Hemodialysis Adequacy 91 Peritoneal Dialysis 69 
Adequacy  

Anemia 38 - Anemia 34 
Nutrition/Inflammation 39 - Nutrition/Inflammation 23 
Vascular Access - No 79 Mineral Metabolism 42 
catheter  
Mineral Metabolism 54 Peritonitis Rate (% mtg 87 

Target)  
Subtotal 301 - Subtotal 255 

Gross Mortality 20% -6 - Gross Mortality 16% 
HD UltraScore 295 - PD UltraScore 260 

To emphasize the need for continuous improvement one final addition to our Quality 
Enhancement Program will be the awarding of a "Most Improved" award for any facility, 
at whatever level they start, if their UltraScore increases by 30 points during the course 
of the year. 

One area that has not been resolved is whether this UltraScore will be applicable to 
small facilities or small practices (less than 25 patients), since larger fluctuations are 
expected in the outcome of small facilities and practices. At present, we intend to apply 
the UltraScore to all facilities and practices, but will review data and this decision 
periodically. 

These targets, outcomes, and critical action thresholds have been reviewed and 
discussed with the Medical Director Advisory Board. They are in agreement and have 
signed off on these changes to our quality program. 

We believe this new program will provide focus in those parameters that have the 
greatest impact on mortality and hospitalization and will be in the best interest of 
patients entrusted to our care. We welcome any recommendations or suggestions that 
you have. Thanks for your continued support of our quality program. 

JML-RMH/kr 
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SCHEDULE D 

REFERRAL SOURCE RELATIONSHIPS 
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SCHEDULE E 

WIRE INSTRUCTIONS 

Consultant hereby authorizes Company to make deposits in the following account as payment of 
the Fee for services rendered hereunder, and in the event of overpayment by Company, 
Consultant hereby consents to Company recouping any such overpayments from such account. 

Name of Bank: 

Bank Address: 

Bank ABA #: 

Account Name: 

Address of Recipient: 

Account #: 
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SCHEDULE F 

JOINDER AGREEMENT 

This Joinder Agreement (the "Agreement") is entered into as of the  
day of  of 20, by and among Inland Northwest Renal Care Group, LLC 
("Company"), a Washington limited liability company and an affiliate of Fresenius Medical Care 
Holdings, Inc., a New York corporation d/b/a Fresenius Medical Care North America 
("FMCNA"), and Rockwood Clinic, P.S. ("Consultant"), a professional corporation, and 

in 	his/her 	individual 	capacity 	(the 
"Physician"). 

WHEREAS, Company and Consultant are parties to that Medical Director Agreement, 
dated , as such may be amended from time to time (collectively, the 
"Medical Director Agreement"), such Medical Director Agreement is hereby incorporated herein 
by reference. 

WHEREAS, Physician is deemed a Member Physician pursuant to the Medical Director 
Agreement and may assist in providing medical director services to and/or has been designated 
to serve as Medical Director to the Company’s dialysis facility (the "Facility") as more 
specifically described in the Medical Director Agreement. 

WHEREAS, as the Medical Director of the Facility and/or as a Member Physician of 
Consultant which is providing medical director services to the Facility pursuant to the Medical 
Director Agreement, the Physician will become privy to and/or have access to certain proprietary 
and confidential information concerning the Company, including, but not limited to, various 
trade secrets and competitive information. 

WHEREAS, Physician and Consultant understand and acknowledge that the specific 
medical director services under the Medical Director Agreement to be performed by Physician 
on Consultant’s behalf shall be agreed upon between Physician and Consultant. 

WHEREAS, the parties acknowledge that, in accordance with the Medical Director 
Agreement, Consultant is being provided compensation for the provision of medical director 
services to the Facility, and any compensation arrangement for the provision of any medical 
director services by Physician on Consultant’s behalf shall be solely between Physician and 
Consultant and shall be in full compliance with law. 

NOW, THEREFORE, in consideration of the terms and conditions and representations 
and warranties herein contained, and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged and intending to be bound hereby, the parties 
agree as follows: 
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1. 	Acknowledging Medical Director Obligations Under the Medical Director 
Agreement 

A. Physician hereby acknowledges the nature of the medical director services to be 
provided to the Facility in the Medical Director Agreement as described in 
Section 3 and Schedule B of the Medical Director Agreement. Physician agrees 
that any medical director duties to be performed by Physician, as Physician and 
Consultant may agree, shall be performed in compliance with this Agreement and 
the Medical Director Agreement. 

B. Each reference to "Consultant" or "Medical Director" or "Member Physician", as 
utilized in Medical Director Agreement shall, for purposes of this Agreement, 
include reference to Physician and shall bind Physician to the extent applicable. It 
is understood and agreed that Consultant is ultimately responsible for ensuring 
that all such medical director services are performed in compliance with the 
Medical Director Agreement. 

	

2. 	Covenants Protecting Business Interests of the Company 

A. Physician hereby acknowledges and agrees to be bound by the Covenants 
Protecting Business Interests of the Company set forth in Section 6 of the Medical 
Director Agreement, which includes, but is not limited to, a covenant not to 
disclose confidential information, covenant not to solicit employees and covenant 
not to compete. 

B. This Section 2 and the covenants of Section 6 of the Medical Director Agreement 
shall survive termination or expiration of this Agreement. 

C. If Physician ceases to qualify as a Member Physician, then either subparagraph 
(1) or (2) shall apply. 

(I) 	If the term "Former Member Physician" is defined in the Medical Director 
Agreement, then the Physician shall be subject to the covenants not to 
compete and not to solicit employees for the period set forth in Section 6 
of the Medical Director Agreement which applies to a Former Member 
Physician. 

(2) If the Medical Director Agreement does not define "Former Member 
Physician" then, for purposes of this Agreement, a "Former Member 
Physician" refers to a physician who ceases to qualify as a Member 
Physician. When the Physician becomes a Former Member Physician, 
then Physician thereafter shall be subject to the covenants not to compete 
and not to solicit employees for the tail period set forth in Section 6 of the 
Medical Director Agreement. For purposes of this Agreement, "tail 
period" refers to the period that extends beyond the expiration or 
termination of the Medical Director Agreement for which the covenants 
not to compete and not to solicit employees remain in effect as set forth in 
the Medical Director Agreement. 
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D. 	Notwithstanding the foregoing, the covenant not to disclose confidential 
information as set forth in Section 6 of the Medical Director Agreement survives 
expiration or termination of this Agreement and the Medical Director Agreement. 

	

3. 	Compliance Training 

A. Pursuant to Company’s compliance program and this Agreement, the Physician 
shall be required to devote at least (i) two (2) hours to initial compliance training 
(if not already completed prior to the execution of this Agreement) which initial 
training shall occur no later than thirty (30) days after the date of this Agreement 
and (ii) one (1) hour to annual supplemental compliance training, during each 
year of the term of this Agreement. In addition, the Physician shall also be 
required to devote one (1) hour to privacy training during each year of the term of 
this Agreement. The initial and annual supplemental compliance training shall, as 
required by Company, include, but not be limited to, one or more of the 
following: a review of written compliance materials, a viewing of a compliance 
video recording and participation in a conference call to discuss compliance 
issues. 

B. The Physician acknowledges having received a copy of the Code of Conduct and 
understand that the Code of Conduct, and any revisions to it, are applicable to the 
position of Medical Director and the provision of services hereunder. The 
Physician hereby agrees to complete promptly any reasonable certification 
regarding the Code of Conduct as reasonably requested by Company or FMCNA. 

	

4. 	Exclusive Use of Facility Resources 

The Physician acknowledges that the Facility and its supplies, equipment and employees 
shall be utilized exclusively (a) for the provision of dialysis services to patients of the Facility 
and (b) for the provision of services under this Agreement and the Medical Director Agreement. 
No portion of the Facility or its supplies or equipment, nor the time of any employee, shall at any 
time be utilized by the Physician for his/her private medical practice or for any other purpose not 
expressly set forth in this Agreement or the Medical Director Agreement. Notwithstanding the 
foregoing, Physician may enter into an agreement with Company (at fair market value and in 
accordance with all applicable law) to use Company space, equipment or personnel for purposes 
related to the Physician’s private medical practice or for other lawful purposes. 

	

5. 	Term 

The term of this Agreement is as set forth under the Medical Director Agreement. The 
parties acknowledge that terms and conditions of the Medical Director Agreement intended to 
survive termination or expiration shall so apply, except as set forth in Section 2 hererof. 
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6. 	Miscellaneous 

A. Assignability 

Physician shall not assign this Agreement or assign any of its rights hereunder without 
the Company’s prior written consent, which may be withheld in Company’s sole discretion. 

B. Entire Agreement 

Except with respect to the Medical Director Agreement and Section 6.G herein, this 
Agreement contains the entire agreement of the parties with respect to its subject matter and as of 
the date this Agreement is fully executed, supersedes all previous and contemporaneous 
agreements and understandings, inducements or conditions, expressed or implied, oral or written, 
between the parties with respect to the subject matter hereof. 

C. Waiver of Breach 

The failure of the parties to insist on strict performance of the provisions of this 
Agreement shall not be construed as a waiver of such provision or of any other default of the 
same or similar nature. No waiver, modification or change of any of the provisions hereof shall 
be valid unless in writing and signed by the parties against whom such claimed waiver, 
modification or change is sought to be enforced. One party’s waiver of any default by the other 
party of any provision of this Agreement is not a waiver of any other default and shall not affect 
the right of that party to require performance of the defaulted provision at any future time. 

D. Severability; Headings 

If any term or provision of this Agreement or its application to any person or 
circumstance shall to any extent be declared invalid or unenforceable, the remainder of this 
Agreement or the application of such term or provision to persons or circumstances other than 
those as to which it is held invalid or unenforceable shall not be affected and each term and 
provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law. 
The headings of sections in this Agreement are for convenience only and shall not affect or limit 
the interpretation of its provisions. 

E. Applicable Law 

This Agreement shall be governed by and construed and enforced in accordance with the 
laws of the State of Washington. 

F. Notices 

All notices pursuant to this Agreement shall be in writing and shall be deemed duly given 
and properly served when: (a) delivered personally (with written confirmation of receipt), (b) 
when received by the addressee if sent by registered or certified mail, postage prepaid, return 
receipt requested, or (c) received by the addressee if sent by a recognized express delivery 
service, in each case, to the parties at the addresses as set forth below or at such other addresses 
as may be furnished to the other parties in writing: 
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Notice To Company: 
Inland Northwest Renal Care Group, LLC 
do Fresenius Medical Care North America 
920 Winter Street 
Waltham, MA 02451 
Attention: Corporate Law Department 

Notice to The Physician: PERSONAL & CONFIDENTIAL 

Notice To Consultant: PERSONAL & CONFIDENTIAL 
Rockwood Clinic, P.S. 
400 East 5th 
Spokane, Washington 99202 
Attention: CEO 

With a copy to: PERSONAL & CONFIDENTIAL 
Community Health Systems Professional Services Corporation 
4000 Meridian Blvd. 
Franklin, Tennessee 37067 
Attn: General Counsel 

G. Third Party Beneficiary 

Company’s present and future parent corporation(s), including but not limited to, 
Fresenius Medical Care Holdings, Inc., are intended third party beneficiaries of this Agreement 
and shall independently have the right to enforce each of the provisions of this Agreement, 
including, but not limited to, the restrictive covenants contained in Section 2. 

H. Authorized Signature 

This Agreement shall not be deemed accepted by the Company unless and until an 
authorized officer of the Company has signed this Agreement. No other act or writing by an 
agent, officer or manager of the Company shall cause this Agreement to be a valid, effective or 
binding contract on the Company. This Agreement may be executed in any number of 
counterparts, each of which shall be deemed an original, but all of which together shall constitute 
but one and the same instrument. The parties agree that this Agreement may be executed by the 
parties by via facsimile (such facsimile which may also be forwarded by email) which be binding 
on the parties and shall constitute admissible evidence of the existence and binding effect of this 
Agreement. 

[Remainder of page left intentionally blank.] 
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IN WITNESS WHEREOF, the parties have duly executed this Agreement as of the date 
written below. 

COMPANY: 
Inland Northwest Renal Care Group, LLC 
By its member: 

Renal Care Group, Inc. 

PHYSICIAN: 

[Name], Individually 

Name: 
Title: 
Date: 

CONSULTANT: 
Rockwood Clinic, P.S. 

Name: 
Title: - 
Date: 
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EXHIBIT A 

FACILITIES 

Fresenius Medical Care Colville 
147 Garden Homes Drive 
Colville, WA 99114 

Fresenius Medical Care Leah Layne Dialysis Clinic 
530 S. 1st  Avenue 
Othello, WA 99344 
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ABSTRACT FOR MEDICAL DIRECTOR AGREEMENTS 

Date Abstract Completed: _::c03=.c/=2o-3/-=2cc0~15=--------- Contract# 
(For use by PhyComp) 

Abstract Type: 
{check all that apply) 

0 Agreement 1:SJ Amendment 

0 Joinder 0 Assignment 

0 Revised or Updated Abstract 

(which# amendment) First Amendment 

0 Other 0 Settlement Agreement 

0 Termination 

NOTE: For all abstracts, except the abstract for the initial Agreement, 
the abstract will only reflect what is changing from preceding abstract(s). 

Company Corporate Name(s): Inland Northwest Renal Care Group, LLC 

Facility Name(s) and Location Number(s): 
(also list Home Programs and Inpatient Services/Acute Programs with specific location numbers, if known) 

I. Colville W A 

2. Othello W A 

3. 

4. 

5. 
6. _______________________________ _ 

7. _________________________________________ ~-------------

8. 

9. 

10. 

6135 

6162 

Consultant Name (which is also Payee): Rockwood Clinic, P.S. 
~~~~====~~----------------

Physicians Named/Member Physicians: 

Curt Wickre, M.D. _Jo.:oc:cbn=M=u"'sa", "-"M"'.'""D"-. ____________ _ 

Constance Christ, M.D. Sean Sanchez, M.D. 
~==~~~==~-----------

Satinder Singh, M.D. _B=re'"n"'d:::e=u_.M=ie"'lk00e02,...:.M=.D::.:· ___________ _ 

Emily Petersen, M.D. _.::K::.n:::· s:::ti.::e:cE::.C'J.::on..,e-cs,_, "-"M"'.'""D,.. ___________ _ 

Richard Carson, M.D. 

Physician(s) Named as Medical Director of Facility(ies)/Program(s): 

0 YES 0 NO 0 N/A- Contract with Individual 
(If yes, identify physicians below to correspond with Ji'acility/Program name and location number(~) identified above, unless indicated othenvise) 

I. 6. 

2. 7. 

3. 8. 

4. 9. 

5. 10. 
Revised 6/1/2009 1 
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ABSTRACT FOR MEDICAL DIRECTOR AGREEMENTS 

Term: The Agreement has been amended to extend the term through December 31, 2025. 

Option to Renew/Auto-renew? DYES OR D NO If yes, explain 

Notice.Dates/Deadlines 

Are Inpatient Services/ Acute Programs specifically included in contract? D YES OR D NO 

If so, how is/are such program(s) identified (by hospital(s), geographic area, etc.) 

Are Home Programs specifically included in the contract? D YES OR D NO 

If so, for which Facility(ies)? 

Compensation: 

Earning Period or Dates Fee Begins/Changes: 

If escalator, how much? %to be applied annually beginning 

Until D Remainder of Term OR D Other 

Amount: 

---------------------------------------------

Is there a Reopener? DYES OR D NO 

Date negotiations should begin: _____________________________ _ 

New compensation to take effect on: ___________________________ ___ 

Payment Terms: 

D Monthly, paid in arrears on or before the last day of each month 

D Other: 

Is there a Withhold? DYES OR D NO (If yes, percentage of Withhold ---- %) 
For Criteria, see Agreement! Amendment at _______________________ _ 

Is there a Bonus? D YES OR D NO 

For Criteria, see Agreement! Amendment at _______________________ _ 

Restrictive Covenants: 
Revised 6/1/2009 2 



ABSTRACT FOR MEDICAL DIRECTOR AGREEMENTS 

Is there a non-solicitation clause? 0 YES OR 0 NO Length of Tail: ___ years 

Is there a non-compete clause? 0 YES OR D NO 

Length ofTail: Years Radius: Miles --- -
Other: 

Is there a right of fust refusaVreverse non-compete? 0 YES OR 0 NO 

Length ofTail: Years Radius: Miles 

Other: 

Joinder Requirements: 
Is there a requirement that new physicians who join the group must sign a joinder/amendment to bind them to the 
restrictive covenants? 

0 N/A (Contract with individual) DYES 0 NO 0 Other 

Is there a requirement that physicians who provide temporary medical director services for more than a certain 
time period (e.g., 90 days) must sign a joinder/amendment to bind them to the restrictive covenants? 

0 YES D NO 0 Other 

Comments/Special Provisions: 

Does this agreement replace any pre-existing medical director agreement(s) prior to the expiration date of such 
agreement(s)? 0 YES OR D NO 

If yes, which agreement(s) does it replace? 

Expiration Date of Agreement: December 31, 2 

Attorney's Initials: 

Revised 6/1/2009 3 



























 
 
 
 
 
 

Exhibit 10A. 
 Lease Agreement 

  



SINGLE TENANT NEW CONSTRUCTION 
SHELL BUILDING LEASE AGREEMENT 

BY AND BETWEEN 

KLM Othello, LLC 

("LANDLORD") 

AND 

Renal Care Group Northwest, Inc .. (RCGNW)IInland 
Northwest Renal Care Group, LLC 

(''TENANT'') 
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SINGLE TENANT NEW CONSTRUCTION SHELL BUILDING LEASE AGREEMENT 

THIS SINGLE TENANT NEW CONSTRUCTION SHELL BUILDING LEASE AGREEMENT 
(this "Lease") is made as of this /5-JA.day of Oc.lobKr , 200S by and between KLM Othello, 
LLC, or its assignee, a ("Landlord"), and Renal Care Group Northwest, Inc. 
(RCGNW)/lnland Northwest Renal Care Group, LLC, a ("Tenant"). 

ARTICLE 1 - CONSTRUCTION OF SHELL BUILDING AND TENANT 
IMPROVEMENTS 

1.1. Construction o[She/1 Building. Upon the date of the full execution of this Lease : 

A. Landlord shall, at its sole cost and expense:(i) using an architect pre-approved by Tenant, 
develop preliminary plans and specifications (the "Construction Documents")of a building 
containing approximately 5,200 square feet of space (the "Building" or "Premises") on the property 
located at 530 S 151 Avenue, Othello, Washington 99344 (the "Property"), as more particularly 
described and shown on Exhibit A attached hereto and made a part hereof. Landlord shall submit 
the Construction Documents to Tenant for its approval within thirty (30) days ofthe date of the full 
execution of this Lease. Tenant shall give Landlord written notice of its approval (a "Tenant 
Approval Notice") or its disapproval (a "Tenant Disapproval Notice") of the Construction 
Documents within five (5) days from Landlord's submission of the same. IfTenant disapproves of 
the Construction Documents and sends a Tenant Disapproval Notice to Landlord, Landlord shall 
have ten (10) days from the date of the Tenant Disapproval Notice to revise the Construction 
Documents and resubmit to Tenant for approval. Tenant shall then give Landlord written notice of 
its approval or disapproval of the revised Construction Documents within five (5) days of 
Landlord's resubmission of the same. Upon written approval by Tenant of the Construction 
Documents, Landlord shall within five (5) business days from the date of the Tenant Approval 
Notice apply for all building pennits and approvals required by any governmental authorities having 
jurisdiction over the Property .. Landlord's construction of· the shell portion of the Building 
according to the Tenant approved Construction Documents is referred to herein as "Landlord's 
Work"; and · 

(ii) within one hundred eighty (1800) days from the receipt of the fmal building permit 
issued by the city of Othello (the "City") (the "Delivery Date"), substantially complete· the 
construction of the shell portion of the Building according to the final plans and specifications 
approved of by the City, a copy of which Landlord shall provide to Tenant and deliver the shell 
Building to Tenant. 

1.2. Best Efforts Required; Substantial Completion. As part of the construction of Landlord's 
Work, Landlord shall use its best efforts and take all commercially reasonable steps in order to 
Substantially Complete (as defined below) all of Landlord's Work bv the Deliverv Date. For - . . ., ., 
purposes of this Lease, "Substantial Completion" of Landlord's Work shall occur when (i) 
Landlord's work is sufficiently complete in accordance with Tenant's specifications so that Tenant 
can commence construction of the Tenant Improvements, as defined in Section 1.6 below, (ii) the 
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applicable local governmental authority issues a Shell Building Certificate of Occupancy and (iii) 
Landlord secures all other required permits and approvals from governmental authorities having 
jurisdiction over the Building. Landlord shall cmTect all punch list items noted by Tenant's Project 
Manager within thirty (30) days of receipt of the punch list items from Tenant's project manager. 
As part of determining whether Landlord has Substantially Completed all of Landlord's Work, 
Tenant shall have the right to test and inspect in accordance with the te1ms of Section 1.3 of this 
Lease. 

In the event that Landlord has used its best efforts and has taken all available commercially 
reasonable steps but has not Substantially Completed construction of the Building as provided 
herein, then the following provisions shall apply: 

(i) Landlord shall not be subject to any liability for such failure provided that Landlord is 
diligently and continuously working to complete the constmction of the Building and 
that such delays were caused by acts contemplated under Article 22 of this Lease,; 
and 

(ii) The Delivery Date and the Commencement Date (as defined in Section 2.2 below) 
shall be postponed until the date that Landlord's Work is Substantially Complete. 

1.3 Tenant's Right to Inspect and Test. At any time after the Delivery Date, Tenant shall be 
allowed entry into the Premises in order to inspect and test all mechanical, electrical and utility 
systems servicing the Premises in order to insure proper installation and use thereof. In addition, 
Landlord hereby grants Tenant permission to test, at Tenant's sole cost and expense, for vapor 
emissions from the concrete floor slab to ensure that such vapor emissions do not exceed five (5) 
pounds per one thousand (I ,000) square feet for VCT or three (3) pounds per one thousand 
(1,000) square feet for sheetgoods. IfTenant's inspection and/or testing reveals faults with any 
mechanical, electrical, or utility system, or if such inspection and/or testing reveals that the 
vapor emissions of the slab exceeds the three (3) pounds per one thousand (1,000) square feet, 
Tenant shall, at its sole cost and expense, have the right to repair such deficiencies. 

1.4. Material Inducement. Landlord hereby recognizes and acknowledges that its obligation 
hereunder to Substantially Complete construction of Landlord's Work on or before the Delivery 
Date constitutes a material inducement to Tenant to enter into this Lease. As such, in the event 
that (i) Landlord fails to timely complete all of Landlord Work as required under this Article I 
and (ii) if such failure is not caused by the acts contemplated under Article 22 of this Lease, 
Tenant shall have the option to exercise one of the following remedies: 

(i) Collect liquidated damages from Landlord in the amount of Five Hundred Dollars 
($500.00) per day beginning on the Delivery Date and continuing until Landlord's 
Work is Substantially Complete. which amount at Tenant's option shall be paid by 
Landlord to Tenant on a monthly basis or deducted from Tenant's payment of Base 
Rent (as defined in Section 3.1 of this Lease); or 

(ii) Exercise its rights under Section 17.4 ofthis Lease. 
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Completion ofLandlord's Work, the rentable and useable square footage of the Building shallbe 
re-measured and certified by an independent registered architect or engineer, at Landlord's sole 
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cost and expense, pursuant to Building Owners and Managers Association ("BOMA") Standards. 
The rentable square footage of the Building shall be changed in accordance with the results of 
such re-measuring and documented in the Commencement Date Cettificate, in the form attached 
hereto as Exhibit B. In the event that the rentable square footage of the Building is different than 
the square footage stated in Paragraph 1.1 of this Lease, Base Rent (as defined in Section 3.1) 
shall be recalculated in accordance with that final determination. 

1.6. Tenant Improvements. Tenant shall submit plans and specifications for its initial 
improvements ("Tenant Improvements") to Landlord for approval, which shall not be 
unreasonably withheld, conditioned or delayed, and which shall be deemed granted if Landlord 
does not respond within ten (10) business days of Tenant's submission. Landlord hereby grants 
Tenant and its contractors, agents, equipment and materials suppliers, and subcontractors a 
license to access the Property, the Building and the Premises for purposes of delivering supplies 
and constructing the Tenant Improvements. During the construction of the Tenant 
Improvements, Tenant shall submit all changes to its plans and specifications to Landlord for 
approval, which shall not be unreasonably withheld, conditioned or delayed, and which shall be 
deemed granted if Landlord does not respond within five (5) business days ofTenant's request. 

1.6.1. Construction Requirements. Tenant shall obtain all building and other permits or 
licenses required for the work. The Tenant Improvements shall be constructed in a good and 
workmanlike manner using quality materials, and using licensed and insured ·contractors. 
Promptly after completion of the Tenant Improvements, Tenant shall procure a certificate of 
occupancy for the Premises from the applicable authorities. Copies of each such permit, license 
and certificate obtained by Tenant pursuant to this Section 1.6.1 shall be delivered to Landlord. 
Subject to the terms of Article 7 of this Lease, Tenant covenants not to suffer any mechanic's 
liens to be filed against the Property, Building or Premises by reason of any work, labor, services 
or materials performed at or furnished to the Premises by Tenant, or by anyone acting through or 
on behalf of Tenant related to the construction of the Tenant Improvements. 

ARTICLE 2- LEASE OF PREMISES; TERlVI 

2.l. Lease o[Premises. The term ofthis Lease shall be for approximately ten (10) years ("Initial 
Term") commencing on the date that is the earlier of i) one hundred twenty (120) days from the 
Delivery Date, or ii) the date Tenant commences to treat patients at the Premises (the 
"Commencement Date"), and terminating on the last full calendar month of the Initial Term. 
The parties shall execute and deliver the Commencement Date Certificate in the form set forth in 
Exhibit B attached to this Lease, in order to confirm and memorialize the Commencement Date. 

2.2. Options to Extend Term. Landlord hereby grants to Tenant three (3) consecutive options to 
extend the term of this Lease (each a "Renewal Option") each for a period offive (5) years (each 
an "Option Term"). The lease of the Premises for each Option Term shall be on the same terms 
and conditions contained in this Lease except that the Base Rent for each Option Term shall be 
determined pursuant to the tenus and conditions of Section 3.2 of this Lease. Each Renewal 
Option may be exercised only by written notice delivered by Tenant to Landlord no later than 
ninety (90) days prior to the expiration of the then current term. In the event Tenant faiis to 
exercise a Renewal Option as set forth herein, Landlord must notify Tenant that Tenant has 
failed to exercise said Renewal Option. Tenant shall then have an additional thirty (30) days 
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from its receipt of Landlord's notice to exercise the Renewal Option. Tenant may only exercise 
its Renewal Options if, on the date of delivery of the notice to Landlord, Tenant is not in default 
of this Lease beyond the expiration of any applicable cure periods. The Initial Tetm and all 
Option Tenns are hereby referred to collectively as the "Lease Term". 

ARTICLE 3 - BASE RENT 

3.1. Base Rent; Pro-ration for Partiallvfonths. 

During the Initial Tenn, Tenant shall pay to Landlord annual rent ("Base Rent") as follows: 

Yearly Rate Monthly Rate 

Years 1-5 $1,08,216.00 $9,018.00 

Years 6-l 0 $119,037.60 $9,919.80 

in advance on or before the first day of every calendar month, without any setoff or deduction 
except as provided elsewhere in this Lease. Payment of Base Rent shall be made to Landlord at 
the address specified in Section 26.15 of this Lease, or at such other place that Landlord may 
from time to time designate in writing. The Base Rent for the first full calendar month of the 
Initial Term shall be paid no later than fifteen (15) days after the Conunencement Date. If any 
payment of Base Rent is for a period shorter than one full calendar month, Base Rent for that 
fractional calendar month shall accrue on a daily basis at a rate equal to 11365 of the annual Base 
Rent. 

3.2. Base Rent for Option Terms. Base Rent for each Option Term shall be calculated based on 
the Square Foot Rental only and shall be equal to an amount that is the lesser of (i) Fair 
Market Value of the Premises (as defined in Section 3.2.1 of this Lease) or (ii) an amount 
equal to one hundred ten percent (110%) of the Square Foot Rental detailed in Section 3.1. 

3.3. Late Payment o[Base Rent. If Landlord does not receive any payment of Base Rent within 
five (5) days after that Rent is due, interest shall accrue on such unpaid Base Rent at the rate of 
ten percent (1 0%) per annum until fully paid by Tenant. 

ARTICLE 4 - USE Al~D COMPLIANCE WITH LAWS 

4.1. Permitted Use. Tenant shall use and occupy the Premises for the purpose of an outpatient 
dialysis facility and related medical, office and administrative uses. Tenant shall not use or 
occupy the Premises for any other purpose without prior written notification to the Landlord. 
Tenant shall not conduct any activity in the Premises that are offensive, or in a manner that 
violates federal, state, county, city, or govenunent agency laws, statutes, ordinances, standards, 
rules, requirements, qr orders now in force or hereafter enacted, promulgated, or issued 
(collectively, "Laws"). Tenant may operate on the Premises, at Tenant's option, on a three hundred 
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sixty-five (365) days a year, seven (7) days a week, twenty-four (24) hours-a-day basis, subject, 
however, to zoning and other regulatory requirements. 

4.2. Condition o[Premises.· Repairs and Replacements. Tenant shall keep the Premises in a neat 
and orderly fashion during the Lease Term. Tenant, at Tenant's sole expense, shall promptly 
make all repairs, replacements, alterations, or improvements to the Premises including any 
Alterations (as defined in Article 5), fixtures, and furnishings, in order to comply with all Laws 
to the extent that such Laws relate to or are triggered by Tenant's pm1icular use of the Premises. 
Notwithstanding the foregoing, Tenant shall not be obligated to make any structural changes to 
the Building. Landlord, at Landlord's sole expense, shall promptly make all repairs, 
replacements, alterations, or improvements, retrofitting, or remediation needed to comply with 
all Laws to the extent that such Laws apply to the Building as a whole, or any of its structural 
components or mechanical or electrical systems. 

4.3. Compliance with Building Rules and Regulations. If the Building has more than one tenant, 
Tenant shall comply in all material respects with the Building's rules and regulations and any 
reasonable amendments or additions promulgated by Landlord during the Lease Term for the 
safety, care, and cleanliness of the Premises, Building, and Property or for the preservation of 
good order. No rules and regulations or amendment or addition to the Building's rules and 
regulations shall be binding on Tenant until the tenth (101h) business day after Tenant receives 
written notice of the rules and regulations or the change, and in no event shall the Building's 
rules and regulations take precedence over the specific terms and conditions of this Lease. 
Landlord shall enforce the Building's rules and regulations in a nondiscriminatory manner and, 
whenever necessary, shall use its authority under leases with other tenants to ensure that such 
other tenants of the Building also comply with the Building's rules and regulations. 

ARTICLE 5- ALTERATIONS; TENANT'S RIGHT TO EXPAND 

5.1. General. Tenant may remodel the Premises during the Lease Tenn in accordance with the 
terms and conditions of Section 5.2 of this Lease. [n addition, without the necessity of obtaining 
Landlord's consent, Tenant may install such counters, partitions, walls, shelving, fixtures, 
fittings, machinery and equipment in the Premises as Tenant deems necessary to conduct its 
business. Tenant may also install a television or satellite antenna on the roof of the Premises, 
flues and wall or roof penetrations and an emergency generator in a location close in proximity 
to the Premises. Tenant shall cooperate with Landlord with respect to the location and method of 
installation of such equipment. 

5.2. Alterations: Notification to Landlord Required. Notwithstanding anything contained in 
Section 5.1, Tenant shall not be permitted to make any alteration or modification to the Premises 
after the Commencement Date which either (a) costs more than Two Hundred Thousand Dollars 
($200,000) in each instance or (b) affects the structural, electrical, mechanical or life safety 
systems of the Building, without prior written notification to the Landlord. Tenant shall be 
responsible for all costs associated with an Alteration that: 

(a) adversely impacts the structural integrity of the Building or any of its mechanical and 
electrical systems; or 

(b) results in Landlord being required to perform any work pursuant to any Law that 
Landlord could otherwise avoid or defer had the Alterations not been made. 
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5.3. Compliance with Lcnvs and Insurance Requirements. Tenant shall ensure that its 
constmction of all Alterations complies with all Laws and any applicable requirements. Tenant 
shall obtain all petmits that may be required by any governmental entity having jurisdiction over 
the Premises. 

5.4. 11..-fanner of Construction and Pavment. Tenant shall have the right to use contractors and 
subcontractors of its choosing. All work relating to any Alterations shall be done in a good and 
workmanlike manner, using materials equivalent in quality to those used in the constmction of 
the Premises. The construction of Alterations by Tenant shall be diligently prosecuted to 
completion, and Tenant shall ensure that all work is performed in a manner that does not obstmct 
access to the Property. In addition, Tenant shall take reasonable steps to ensure that its 
construction does not interfere either with other tenants' use of their premises or with any other 
work being undertaken by Landlord in the Building. 

5.5. Payment for Alterations. Tenant shall promptly pay all charges and costs incurred in 
connection with its construction of all Alterations. Subject to the terms of Article 7 of this 
Lease, Tenant covenants not to suffer any mechanic's liens to be filed against the Propetty, 
Building, or Premises by reason of any work, labor, services or materials performed at or 
furnished to the Premises by Tenant, or by anyone acting through or on behalf of Tenant related 
to the construction of any Alteration. 

5.6. Expansion Right. During the Lease Term, Tenant shall have the right upon no less than 
thirty (30) days written notice to Landlord, to expand the square footage of the Building, parking 
areas, and/or the Premises, as the case may be, up to the maximum extent allowed by local 
zoning, building, and other requirements. Subject to the terms and conditions contained herein, 
Landlord shall have the option to either perform construction of the work required by Tenant its 
sole cost and expense or allow Tenant to perform such work. Landlord shall give written notice 
ofits election to Tenant within fifteen (15) days of receipt of Tenant's written notice. In the 
event that Landlord elects to perform the work, Landlord and Tenant shall negotiate an 
incremental increase in the Base Rent based on the cost of the expansion. In the event that 
Landlord and Tenant are unable to mutually agree upon the incremental increase in Base Rent on 
or before the date the relevant govenunental authority issues a building permit, then Tenant shall 
have the right to commence work on the expansion at its sole cost and expense with no 
incremental increase to Base Rent for the remainder of the Lease Term. 

ARTICLE 6- REPAIRS AND MAINTENANCE 

6.l. Tenant's Repair and Maintenance Obligations. During the Lease Term, Tenant shall at its 
sole cost and expense keep and maintain the non-structural pmtions of the interior of the 
Premises, including all Tenant Alterations, in good order and repa,ir and free of refuse and 
rubbish. 

6.2. Landlord's Repair and il.tfaintenance Obligations. During the Lease Term, Landlord shall: 

(a) without expense to Tenant, maintain and make all necessary repairs and/or 
replacements to the exterior and structural portions of the Property, Building and Premises, 
including, without limitation: foundations, structure, load bearing walls, exterior walls, the roof 
and roof supports, columns, retaining walls, gutters, downspouts, flashings, and footings. 
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(b) maintain and make all necessary repairs and/or replacements to the following, 
unless Tenant elects to maintain any of the following by providing written notice to Landlord 
electing to do the same at its sole cost and expense: parking areas (including surfacing, striping, 
paving and sealing), curbing, sidewalks and directional markers, ice and snow removal, water 
mains, gas and sewer lines, private roadways, landscape, loading docks, if any, and provision and 
repair of adequate lighting during all hours of darkness that Tenant shall be open for business. 

Tenant shall reimburse Landlord for the costs and expenses of the maintenance 
and repair contemplated in this Section 6.2(b) (the "Maintenance Expenses"), except for the 
replacement of the parking lot or any other capital expenditure, as defined in Section 6.2(b)(vii) 
below, as additional rent for the same periods and in the same manner, time, and place as the 
Base Rent. 

(i) Payment o[Estimated iVlaintenance Expenses. On or before December 31st 
of each year during the Lease Term, Landlord shall provide Tenant with a statement 
detailing Landlord's reasonable estimate of the Maintenance Expenses for the upcoming 
calendar year (the "Estimated Statement"). Tenant shall pay to Landlord, Landlord's 
estimate of Maintenance Expenses each month together with Tenant's payment of Base 
Rent. 

(ii) Annual Reconciliation o[lv!aintenance Expenses. On or before April 151
h 

of each year, Landlord shall provide Tenant with a statement showing the actual 
Maintenance Expenses for the previous calendar year (the "Actual Expenses Statement"). 
Landlord shall indicate on Actual Expenses Statement whether there is a shortfall or 
overpayment by Tenant in its payment of Maintenance Expenses for the prior calendar 
year. If a shortfall exists, Tenant shall pay, within thirty (30) days of receipt of the 
Actual Expenses Statement, the full amount of that shortfall. If an excess exists, 
Landlord shall refund the full amount of such excess to Tenant within thirty (30) days. 
No interest shall accrue on any shortfall or overpayment by Tenant of the estimated 
Maintenance Expenses. Should Landlord fail to reimburse Tenant hereunder, Tenant 
shall have the right to offset Base Rent. 

(iii) Landlord's Books and Records; Tenant's Audit Rights. Upon written notice 
to Landlord, Tenant and/or its authorized representatives may examine, inspect, audit, 
and copy the records of Landlord concerning Maintenance Expenses for the two (2) prior 
calendar years of the Lease Term at Landlord's office during normal business hours. If 
Tenant's audit reveals that Landlord overstated the actual Maintenance Expenses any 
calendar year, Tenant shall submit a written claim to Landlord ("Tenant's Audit Claim") 
that shall describe in detail how the Maintenance Expenses have been overstated. If 
Tenant's audit reveals that the Maintenance Expenses taken as a whole were overstated 
by at least three percent (3%), Landlord shall pay for Tenant's reasonable costs of 
conducting the audit. Otherwise, Tenant shall pay its own costs. 

(iv) Resolution of Tenant's Audit. If Landlord agrees with Tenant's Audit 
Claim, Landlord shall reimburse Tena'1t for Tenant's overpa}'ment or Tenant shall pay 
Landlord for any sh01tfall, within thirty (30) days. If Landlord disputes the results of 
Tenant's audit, the parties shall agree on a third party arbitrator to conduct its own 
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independent audit of the Maintenance Expenses for the calendar year or years in question. 
The patties shall cooperate with such third party arbitrator so that it can make a 
determination as to the validity of Tenant's Audit Claim. The detetmination of the third 
pat1y arbitrator shall be given to the parties with sixty (60) days and shall be final and 
binding upon the patties. Upon the conclusion of the third party arbitrator's audit, all 
amounts owed by Landlord to Tenant or by Tenant to Landlord, as the case may be, shall 
be made within ten (1 0) days. The parties shall share the costs of retaining the third patty 
arbitrator equally. Should Landlord fail to reimburse Tenant hereunder, Tenant shall 
have the right to offset Base Rent. 

(v) Confidentiality. Tenant shall keep any information gained from the 
inspection of Landlord's records, books, and general ledger confidential and shall not 
disclose any information contained therein to any other party, except as required by law. 
If requested by Landlord, Tenant shall require those employees or agents inspecting 
Landlord's records, books, and general ledger to sign a confidentiality agreement prior to 
their inspection and review of the same. 

(vi) Time Limitation to Bill Tenant tor Jv!aint(mance Expenses. In no event 
shall Tenant be required to pay any Maintenance Expenses that Landlord failed to bill 
Tenant for and that accrued more than two (2) years prior to the date that Tenant is 
notified by Landlord of such expenses. In addition, Landlord may not seek 
reimbursement from Tenant due to an adjustment in Maintenance Expenses more than 
two (2) years after furnishing an Actual Expenses Statement to Tenant. 

(vii) Capital Expenditures. Expenses incurred by Landlord that are considered 
to be capital improvements or capital replacements but that are not intended as a labor 
saving device pursuant to this Section 6.2 (b) or under generally accepted accounting and 
management practices shall not be included in Maintenance Expenses. Notwithstanding 
the foregoing, Landlord may charge as an Maintenance Expense any capital expenditures 
intended to reduce Maintenance Expenses or affect economies in the operation, 
maintenance, or repair of the Building provided that Landlord shall provide Tenant with 
(i) an estimate ofthe amount of reduction in Maintenance Expenses anticipated as a result 
of that capital improvement or replacement, (il) an estimate of the cost of the capital 
improvement and the annual amortization charge of that capital expenditure, and (iii) 
reasonably sufficient information to support those estimates. All capital improvements or 
capital replacement expenditures included in Maintenance Expenses shall be amortized 
over Landlord's commercially reasonable determination of the useful life of that capital 
improvement or replacement in accordance with Generally Accepted Accounting 
Principles. 

6.3. Limitations on Repair and 1\lfaintenance Obligations and Defaults. All of the foregoing in 
this Article 6 notwithstanding, neither Landlord nor Tenant shall be obligated to perform any 
maintenance, repair or replacement necessitated by the negligence or willful misconduct of the 
other party, or of the other's employees, contractors, or agents. The party whose negligence or 
willful misconduct caused the need for such maintenance, repair or replacement shall be 
responsible for same, at its sole cost. Neither party shall be in default of its repair and 
maintenance obligations under this Article 6 if Landlord or Tenant, as the case may be, begins 
performing repairs and maintenance and, due to the nature of the particular repair or maintenance 
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obligation, more than thit1y (30) days are reasonably required to complete such work and the 
responsible pa11y is diligently prosecuting such work to completion. 

ARTICLE 7- COVENANT AGAINST LIENS 

7.1. Covenant Against Liens. Tenant shall not permit mechanics' or other liens to be placed upon 
the Property, Building, or Premises or Tenant's leasehold interest therein. Landlord shall have 
the right to post and record notices of non-responsibility in the Premises during Tenant's 
construction of any Alteration. Within ninety (90) days of written notice from Landlord, Tenant 
shall fully discharge any lien by settlement, bonding, or insuring over the lien in the manner 
prescribed by the applicable lien Law. Nothing contained in this Section 7.1 shall restrict or 
prohibit Tenant from initiating a legal action or defending itself in an existing legal proceeding to 
determine the validity of any lien or attachment. In all such cases, Tenant shall indemnify, 
protect, defend, and hold Landlord harmless from and against all claims, demands, causes of 
action loss, damage, liability, costs, and expenses (including attorneys fees and court costs) 
relating to such liens and attachments. In no event shall Tenant be in default under the tenns of 
this Lease so long as Tenant is diligently pursuing the full discharge of any lien placed upon the 
Property, Building, or Premises, as the case may be. 

ARTICLE 8 - ENTRY BY LANDLORD 

8.1. Landlord's Access to Premises. Tenant shall. permit Landlord or its agent to enter the 
Premises upon reasonable prior notice to (a) inspect the Premises, (b) make such alterations, 
maintenance, or repairs therein as may be required under this Lease or pursuant to any Law, (c) 
show the Premises to prospective purchasers or mortgagees or to ground or underlying landlords, 
or (d) serve or post all notices required by law or permitted by this Lease. In addition to the 
foregoing, during the last ninety (90) days of the Lease Term, Tenant shall permit Landlord to 
show the Premises to prospective tenants at reasonable times, and to place notices on the front of 
the Premises or on any part thereof offering the Premises for lease. Landlord shall exercise its 
rights under this Article ll at such times and in such a manner as to minimize the impact of any 
interference with Tenant's business in and occupancy of the Premises. 

8.1.1. Emergency Entries. Landlord and Landlord's agents may enter the Premises 
without any advance notice when necessary to address emergency situations. For purposes of 
this Section 8.1.1, an emergency situation is one that poses a threat of imminent bodily harm or 
property damage. If Landlord makes an emergency entry into the Premises when no authorized 
representative of Tenant is present, Landlord shall provide notice to Tenant as soon as 
reasonably possible after that entry and shall take reasonable steps to secure the Premises until a 
representative ofTenant arrives at the Premises. 

8.2. HIPAA Compliance Provision. Landlord acknowledges that Tenant is subject to the 
provisions of the Health Insurance Portability and Accountability Act of 1996 and related 
regulations ("HIPAA''), and that HIP AA requires Tenant to ensure the safety and confidentiality 
of patient medical records. Landlord further acknowledges that, in order for Tenant to comply 
with HIP AA, Tenant must restrict access to the portions of the Premises where patient medical 
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Landlord pursuant to this Article 8, except for an emergency entry into the Premises taken 
pursuant to Section 8.1.1 of this Lease or when accompanied by an authorized representative of 
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Tenant, neither Landlord nor its employees, agents, representatives or contractors shall be 
pe1mitted to enter those areas of the Premises designated by Tenant as locations where patient 
medical records are kept and/or stored. 

8.3. ivfethod of Entry. Landlord shall at all times have a key or, if applicable, a card key with 
which to unlock all the doors in the Premises except for the locations in the Premises designated 
by Tenant as areas where patient records are kept or stored. In an emergency situation, Landlord 
shall have the right to use any means that Landlord considers proper to open the doors in and to 
the Premises. Any such entry into the Premises by Landlord shall not be considered a forcible or 
unlawful entry into the Premises or an actual or constructive eviction of Tenant from any portion 
of the Premises. 

ARTICLE 9- HV AC, UTILITIES AND SERVICES 

9.1. HVAC. Landlord, at its own expense, shall install heating and air conditioning equipment to 
serve the Premises ("HV AC"), which shall be no less than 4 tons per l ,000 square feet of leased 
space, and shall provide heating and air conditioning services to the Premises on a 24-hour-a­
day, 7-day-a-week basis at an industry accepted temperature and at an air flow required by any 
applicable building codes or Tenant's specifications, if the same is provided to Landlord. Tenant 
shall be responsible for the installation of ductwork for and regular maintenance of the HV AC. 
Tenant may, at its sole cost and expense, hire an independent licensed contractor to perform such 
installation and maintenance. Notwithstanding the foregoing, Landlord shall, at its sole cost and 
expense, be responsible for repairs to or replacement of the HV AC if such repair exceeds the 
cost of One Thousand Five Hundred Dollars ($1,500.00) or more. 

9.2. Utilities and Services. Landlord shall ensure that water, electricity, gas, sewer, and other 
standard utility services for a first class commercial building are provided to the Premises by 
maintaining, repairing and/or replacing all utility lines to the Premises. Landlord shall also be 
solely responsible for all connection or hook-up charges and fees, including any impact and tapping 
fees, with respect to utility services supplied to the Premises and pay for the separate metering of the 
Premises. Tenant, at its sole cost and expense, shall be responsible for the distribution of all 
utilities within the Premises and bringing telephone service and cable or satellite television service 
to the Premises. 

9.3 .. Payment of Utility Charges. Tenant shall pay or cause the payment of all charges for gas, 
water, sewer, electrical, telephone and other utility services supplied to the Premises during the 
Lease Term. Tenant shall receive all savings, credits, allowances, rebates or other incentives 
granted or awarded by any third party as a result of any of Tenant's utility specifications in the 
Premises. Should Landlord elect to supply any or all of such utilities, Tenant agrees to purchase 
and pay for the same that (a) the rate charged by Landlord to Tenant shall not exceed the rate 
charged Landlord by any supplying utility plus any expenses incurred by Landlord in connection 
with billing and supplying such utility service to Tenant and (b) Tenant shall not be required to 
pay for any utility charges that Landlord fails to notify or bill Tenant of after two (2) years. In 
addition, Landlord may not seek reimbursement from Tenant due to an adjustment in utility costs 
or charges that are more than two (2) years old. 

9.4. Interruption of Utility Services. In no event shall Landlord be liable for any interrUption or 
failure in the supply of any utility to the Premises unless such interruption was caused by the 
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negligence or willful misconduct of Landlord or any person or entity acting on behalf of 
Landlord. In such event, Tenant shall be entitled to an abatement of Base Rent for the period of 
such intenuption if Landlord does not make repairs and restore all intenupted services to the 
Premises within two (2) business days. 

ARTICLE 10- TAXES 

1 0.1. Tax Expenses. "Tax Expenses" means all federal, state, county, or local government or 
municipal taxes, fees, charges, or other impositions of every kind (whether general, special, 
ordinary, or extraordinary) during any calendar year (without regard to any different fiscal year 
used by any government or municipal authority) because of or in connection with the ownership, 
leasing, and/or operation of the Propetty or the Building. Tax Expenses shall include taxes, fees, 
and charges such as real property taxes, general and special assessments, transit taxes, leasehold 
taxes, and taxes based on the receipt of rent (including gross receipts or sales taxes applicable to 
the receipt of rent, unless required to be paid by Tenant). Tenant and Landlord acknowledge that 
assessments, taxes, fees, levies, and charges may be imposed by government agencies for 
services such as fire protection, street, sidewalk, and road maintenance, conservation, refuse 
removal, and other governmental services formerly provided without charge to property owners 
or occupants. Tax Expenses shall also include any government or private assessments (or the 
Building's contribution toward a government or private cost-sharing agreement) for the purpose 
of augmenting or improving the quality of services and amenities normally provided by 
government agencies. Tenant and Landlord intend that all new and increased assessments, taxes, 
fees, levies, and charges and all similar assessments, taxes, fees, levies, and charges be included 
within the definition of"Tax Expenses" for purposes of this Lease. 

1 0.1.1 Excluded Ta:-ces. Notwithstanding the provisions of Section 10.1, all excess profits 
taxes, franchise taxes, gift taxes, capital stock taxes, inheritance and succession taxes, estate 
taxes, federal and state _income taxes, and other taxes applied or measured by Landlord's gross or 
net income shall not be included in Tax Expenses. 

10.2. Payment o(Tax Expenses. Tenant shall pay before due all Tax Expenses assessed against 
the Property. Tenant shall have the right to make arrangements with all relevant taxing 
authorities so that tax bills are sent directly to Tenant. At Tenant's sole cost, Tenant may contest 
(including seeking an abatement or reduction of) any Taxes agreed to be paid hereunder; 
provided that Tenant first shall satisfY any requirements of Laws, including, if required, that the 
Taxes be paid in full before being contested. At Tenant's sole cost, Landlord shall assist Tenant 
as reasonably necessary with respect to any such contest, including joining in and signing 
applications or pleadings. Any rebate received shall belong to Tenant. 

10.3. Payment o(Personal Property Taxes. Tenant shall pay before due all taxes levied or 
assessed against its personal property, furniture, or fixtures placed within the Premises. 

ARTICLE 11 -INSURANCE 

11.1. Tenant's Insurance. Tenant covenants and agrees that throughout the Lease Tenn it will 
keep in full force and effect the following insurance policies: 
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(a) "All risk" property insurance, including fire and extended coverage, vandalism, malicious 
mischief, sprinkler leakage and water damage, demolition and debris removal and flood 
insurance (if the Building is located in a flood hazard area) insuring, on a replacement cost 
basis, Tenant Improvements and Alterations that Tenant is responsible for.. 

(b) Comprehensive general liability or public liability insurance with limits not less than 
$2,000,000 combined single limit, including coverage for bodily injury and property damage 
to third pmties. 

Policies shall be placed with companies holding an A.M. Best's rating of B+ or better. Tenant 
shall, upon written request, provide the Landlord with a cettificate of insurance evidencing the 
existence and amounts of such insurance required herein. Notwithstanding the foregoing, the 
insurance agreed to in this Section 11.1 may be provided in a combination of self-insured 
retention, primary insurance and /or excess I umbrella insurance. 

11.2. Landlord's Insurance. Landlord covenants and agrees that throughout the Lease Term, it 
will keep in full force and effect the following insurance policies: 

(a) "All risk" property insurance, including fire and extended coverage, vandalism, malicious 
mischief, sprinkler leakage and water damage, demolition and debris removal and flood 
insurance (if the Building is located in a flood hazard area) insuring, on a replacement cost 
basis, the Property, the Building, and the Premises, including but not limited to the parking 
lot, common areas, foundation, and roof. 

(b) Comprehensive general liability or public liability insurance with limits not less than 
$2,000,000 combined single limit, including coverage for bodily injury and property damage 
to third parties. 

Insurance agreed to herein may be provided in a combination of self-insured retention, primary 
insurance and /or excess /-umbrella insurance. Policies shall be placed with companies holding 
an A.M. Best's rating of B+ or better. The Landlord shall, upon written request, provide the 
Tenant with a certificate of insurance evidencing the existence and amounts of such insurance 
required herein. 

Tenant shall reimburse Landlord for Landlord's costs associated with the insurance premiums 
(but not deductibles) for the insurance contained in Section 11.2(a). 

11.3. Waivers. Landlord and Tenant hereby mutually waive their respective rights of recovery 
against each other for any loss insured by the "all risk" property insurance policies existing for 
the benefit of the respective parties. Each party shall obtain any special endorsements, if 
required by their insurer to evidence compliance with the aforementioned waiver. 

ARTICLE 12- HAZARDOUS MATERIALS; MEDICAL WASTE 

12.1. Definition o[Hazardous lvfaterials. Hazardous Materials shall mean any hazardous or toxic 
substance, matei·ial, or waste in any concentration that is or becomes regulated by the United 
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States of America, the state in which the Property is located, or any local governmental authority 
havingjurisdiction over the Building, and shall include: 

(a) Any "hazardous substance," as that term is defined in the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 ( 42 United States Code sections 960 l-
9675); 

(b) "Hazardous waste," as that term is defined in the Resource Conservation and Recovery Act 
of 1976 ( 42 United States Code sections 690 l-6992k); 

(c) Any pollutant, contaminant, or hazardous, dangerous, or toxic chemical, material, or 
substance, within the meaning of any other applicable federal, state, or local law, regulation, 
ordinance, or requirement; 

(d) Petroleum products, asbestos containing materials ("ACM's") in any fmm or condition, and 
polychlorinated biphenyls ("PCB 's") and substances or compounds containing ACM's or 
PCB's; and 

(e) Radioactive material, including any source, special nuclear, or byproduct material as defined 
in 42 United States Code sections 20 11-2297g-4; 

12.2. Representations and Warranties o{Landlord Landlord hereby represents and warrants that 
(a) as of the date of this Lease it has no knowledge of any Hazardous Materials located in, on, or 
under the Propetty, the Building or the Premises, (b) Landlord has provided Tenant with a copy 
of all tests and reports that Landlord has conducted prior to the date of this Lease which relate to 
the existence of Hazardous Materials including, without limitation, a Phase 1 Study, and (c) 
Landlord has not received any notices or other notifications from any governmental entity that 
the Property, the Building or the Premises is in violation of any environmental law. In the event 
that a Hazardous Material of whatever kind or nature and wherever located, including, but not 
limited to, soil, water, building components, above ground or below ground storage containers is 
fmmd to be present at the Premises, the Building, or the Property, then so long as the presence of 
such Hazardous Material is not the fault of Tenant, or Tenant's employees, agents, contractors or 
invitees, Landlord will assume full responsibility and liability for treatment of same in accordance 
with all applicable Laws. 

12.3. Tenant's Use of Hazardous i\1/ateria/s. Except as may be required in Tenant's ordinary 
course of business and as provided by law, Tenant shall not cause any Hazardous Materials to be 
generated, brought onto, used, stored, or disposed of in or about the Property, the Building, or the 
Premises. Tenant shall comply at all times during the Lease Term with all Laws governing the 
use, storage, and disposal of Hazardous Materials, including those Laws cited in Section 12.1 of 
this Lease. 

12.4. Notification to Other Party. During the Lease Tetm, if either Landlord or Tenant becomes 
aware of (a) any release of any Hazardous Material on, under, or about the Premises, the 
Building, or the Property or (b) any investigation, proceeding, or claim by any governmental 
agency regarding the presence of Hazardous Material on, under, or about the Premises or the 
Building, that party shall give the other party written notice of the release or investigation within 
three (3) days after learning of it and shall simultaneously furnish to the other patty copies of any 
claims, notices of violation, reports, or other writings received by the party providing notice that 
concern the release or investigation. 
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12.5. Remediation Obligations. If the presence of any Hazardous Material brought onto the 
Property, the Building, or the Premises by either Landlord or Tenant or by Landlord's or Tenant's 
employees, agents, contractors, or invitees results in contamination of the Property, the Building 
or the Premises, that party shall promptly take all necessary actions, at its sole cost and expense, 
to return the Property, the Building, or the Premises, as the case may be, to the condition that 
existed before the introduction of such Hazardous Material. If Landlord undertakes any cleanup, 
remediation, detoxification, or similar action pursuant to this Section 12.5 as a result of the 
presence, release, or disposal in or about the Property, the Building, or the Premises of any 
Hazardous Material, and that action requires that Tenant be denied access or use of the Premises 
to ~onduct its business on the Premises for a period of greater than one (I) business day, Base 
Rent payable under this Lease shall be abated for the period that Tenant is unable to conduct its 
business in the Premises. 

12.6. Indemnifications. Landlord and Tenant shall, at that party's sole expense and with counsel 
reasonably acceptable to the other party, indemnify, defend, and hold harmless the other party 
and the other party's shareholders, directors, officers, employees, partners, affiliates, agents, and 
successors with respect to all losses arising out of or resulting from the release of any Hazardous 
Material in, on, under or about the Property, the Premises or the Building, or the violation of any 
environmental law, by that party or that party's agents, assignees, subtenants, contractors, or 
invitees. This indemnification includes all losses, costs of characterization, costs of removal, 
remedial actions, repairs, liabilities, obligations, penalties, fines, claims, actions (including 
remedial or enforcement actions of any kind and administrative or judicial proceedings, orders, 
or judgments), damages (including consequential and punitive damages), and costs (including 
attorney, consultant, and expert fees and expenses) resulting from the release or violation. This 
indemnification shall survive the expiration or earlier tetmination of this Lease. 

12.7. ivfedical Waste. For purposes of this Lease, "Medical Waste" shall include (i) medical 
devices, instruments, or paraphernalia such as syringes, sutures, swabs or wraps of any sort that 
are intended to come into contact with any part of the body, and (ii) biological wastes and other 
waste materials that results from the administration of medical care to a patient by Tenant. 
During the Lease Term, Tenant shall not dispose of medical waste in the trash receptacles 
provided by Landlord at the Property, Building, or Premises. Notwithstanding anything to the 
contrary contained in this Lease or any exhibit to this Lease, Tenant shall at all times during the 
Term have the right, in a manner consistent with applicable law, to (a) detetmine the kind of 
container in which to store medical waste in the Premises prior to its disposal, (b) dispose of 
medical waste generated in the Premises, and/or (c) retain the services of a licensed independent 
contractor to dispose of the medical waste generated in the Premises. 

ARTICLE 13- INDEMNIFICATIONS 

13.1. Indemnification by Tenant. Tenant agrees to indemnify and hold Landlord harmless 
against all claims, demands, costs and expenses, including reasonable attorney's fees for the 
defense thereof, arising from Tenant's conduct, management of Tenant's business, use and 
occupancy of the Premises, construction of Alterations, breach of any of the tetms and conditions 
of this Lease, or the negligence or willful misconduct of Tenant, its agents, servants, contractors 
or employees. Notwithstanding anything to the contrary contained herein, the foregoing 
provision shall not be constmed to hold Tenant responsible for any loss, damage, liability or 
expense resulting from injuries caused by any negligence or intentional misconduct of Landlord, 
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its agents, servants, contractors or employees. In case of any action or proceeding brought 
against Landlord by reason of such claim as is described in the initial sentence of this paragraph, 
Tenant, upon written notice from Landlord, covenants to defend such action or proceeding by 
counsel reasonably acceptable to Landlord. 

13.2. Indemnification by Landlord Landlord agrees to indemnify and hold Tenant harmless 
against all claims, demands, costs and expenses, including reasonable attorney's fees for the 
defense thereof, arising from Landlord's conduct, management of Landlord's business, 
constmction of improvements by Landlord including Landlord's Work, breach of any of the 
terms and conditions of this Lease, or the negligence or willfi.tl misconduct of Landlord, its 
agents, servants, contractors or employees. Notwithstanding anything to the contrary contained 
herein, the foregoing provision shall not be constmed to hold Landlord responsible for any loss, 
damage, liability or expense resulting from injuries caused by any negligence or intentional 
misconduct of Tenant, its agents, servants, contractors or employees. In case of any action or 
proceeding brought against Tenant by reason of such claim as is described in the initial sentence 
of this paragraph, Landlord, upon written notice from Tenant, covenants to defend such action or 
proceeding by counsel reasonably acceptable to Tenant. 

ARTICLE 14- DAi\llAGE AND DESTRUCTION 

14.1. Partial Damage or Destruction. If no more than twenty-five percent (25%) of the Property, 
Building, Premises or parking areas are partially destroyed from any cause and such damage or 
destruction renders the Premises partially inaccessible or unusable, Landlord shall promptly 
restore the Property, Building, Premises or parking areas to substantially the same condition as 
they were in immediately before the destmction within one hundred eighty (180) days after the 
date of such partial destruction. Base Rent shall be abated for the portion of the Premises not 
occupied by Tenant during the time of such restoration and for any portion of the Premises which 
may be occupied by Tenant but which are unfit for the purposes permitted under this Lease. In 
the event that Landlord fails to restore the Property, Building, Premises or parking areas, as the 
case may be, within the one hundred eighty (180) day timeframe provided herein, Tenant shall 
have right to terminate this Lease upon ten ( 1 0) days notice to Landlord or exercise its rights 
under Section 17.4 of this Lease. Notwithstanding the foregoing, Landlord shall not be required 
to make any repairs or restorations that are prohibited by law, and Landlord shall not be liable for 
any inconvenience or annoyance to Tenant or its visitors, or injury to Tenant's business resulting 
in any way from such damage or the repair thereof. 

14.2. Complete Damage or Destruction. If twenty-five percent (25%) or more of the Property, 
Building, Premises or parking areas are destroyed from any cause, such damage shall be deemed 
a complete destmction for purposes of this Lease. In such event, Landlord shall, within sixty 
(60) days after the date of the casualty, commence its reconstruction. The following provisions 
shall apply in the event of a complete destruction: 

(a) Landlord and Tenant shall each have the right to terminate this Lease upon thirty (30) days 
written notice to the other party if Landlord's commercially reasonable determination of 
period for reconstruction will exceed two-hundred- and seventy (270) days from the date of 
the casualty; 

(b) Base Rent shall be fully abated during the period beginning on the date of the casualty and 
ending on the date of completion of Landlord's restoration obligations as provided in this 
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Article 14. IfTenant occupies a portion of the Premises during Landlord's restoration of the 
Premises, Base Rent shall be abated only for the portion of the Premises not occupied by 
Tenant. 

14.3. Damage Near End of Term. Notwithstanding any other provision of this Article 14 to the 
contrary, if any portion of the Prope1ty, Building, Premises or parking areas are destroyed or 
damaged by a casualty during the last twelve (12) months of the Lease Te1m, Landlord and 
Tenant shall each have the option to terminate this Lease by giving ten (I 0) days written notice 
to the other party within thirty (30) days ofthe date of the casualty. 

14.4. E[fective Date of Termination; Rent Apportionment. If Landlord or Tenant elects to 
terminate this under this Article 14 in connection with a casualty, Tenant shall pay Base Rent 
properly apportioned up to the date of the casualty. After the effective date of the tennination, 
Landlord and Tenant shall be discharged of all future obligations under this Lease, except for 
those provisions that, by their terms, survive the expiration or earlier termination of the Lease. 

ARTICLE 15- CONDEMNATION 

15.1. Condemnation. If any portion of the Premises or the parking lot serving the Premises is 
taken or condemned by any competent authority for any public or quasi-public use or purpose or 
is sold to the condemning authority in lieu of condemnation, and such condemnation renders the 
Premises inaccessible or unusable, Landlord and Tenant shall each have the right to terminate 
this Lease upon thirty (30) days written notice to the other party. Tenant shall have the right to 
make such claims as may be available to Tenant under applicable law, provided such claims do 
not reduce the amount of condemnation proceeds available to Landlord. 

15.2. Apportionment o[Base Rent. If this Lease is terminated under this Article 15, Tenant shall 
only be obligated to pay Base Rent for the period up to, but not including, the termination date of 
this Lease. Landlord shall return to Tenant any prepaid Base Rent allocable to any period on or 
after the Termination Date. 

ARTICLE 16 - ASSIGNMENT AND SUBLEASING 

16.1. Restriction on Landlord's Right to Alienate Property. Prior to the Commencement Date, 
Landlord shall not be permitted to sell or otherwise transfer any portion of its interest in the 
Property or under this Lease without first obtaining the written consent of Tenant, which Tenant 
may grant or withhold in its sole discretion. 

16.2. Restricted Transfers by Tenant. Except as provided in Section 16.3 of this Lease, Tenant 
shall not voluntarily assign, sublease or otherwise encumber any part of its interest in this Lease 
or in the Premises without Landlord's prior written consent, which shall not be unreasonably 
withheld, conditioned or delayed. Concurrent with Tenant's written request for Landlord's 
consent to a transfer, Tenant shall provide Landlord with (a) information regarding the proposed 
transferee, including their name, address, and ownership profile, (b) the nature of the proposed 
transferee's business and anticipated use ofthe Premises; (c) current audited financial statements 
of the proposed transferee, and (d) all material terms of the proposed transfer, including the base 
rent to be paid by the proposed transferee for the term of the proposed assignment or suhlease, 
the portion of the Premises to be transferred, a general description of any platmed alterations or 
improvements to be made by the proposed transferee to the Premises, the effective date of the 
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transfer, and copies of other relevant documentation concerning the proposed transfer to the 
extent then available. 

16.2.1. Standard o{Landlord's Reasonableness. It shall not be deemed unreasonable for 
Landlord to withl1old consent to subletting or assignment by Tenant under this Lease if Landlord 
in its sole judgment determines that the proposed transferee (a) is of a character or is engaged in 
a business which is not in keeping with Landlord's standards for the Property, as detetmined 
solely by Landlord; (b) has a use which conflicts with the general character of the Property; (c) 
does not meet the then current commercially reasonable financial standards required by 
Landlord; or (d) is unacceptable because Tenant is in default beyond any applicable cure period 
under this Lease at the time of the request for Landlord's consent. Consent given by Landlord to 
any such assignment or subletting shall not operate as a waiver of the necessity for a consent to 
any subsequent assignment or subletting. 

16.2.2. Release of Tenant. If Landlord consents to any Restricted Transfer, Tenant and 
any guarantor of this Lease shall thereafter be released from all liability under this Lease 
accming after the date of the Restricted Transfer. 

16.3. Permitted Transfers bv Tenant. Notwithstanding Section 16.1, Tenant may assign this 
Lease or sublease the Premises in whole or in part, upon written notice to Landlord, but without 
the consent of Landlord to: 

(a) any entity into which or with which Tenant has merged or consolidated; 

(b) any parent, subsidiary, successor, or wholly-owned affiliated entity of Tenant; 

(c) any entity which acquires all or substantially all of the assets or issued and outstanding shares 
of capital stock of Tenant; 

(d) any partnership, the majority interest of which shall be owned by Tenant or a parent, 
subsidiary, successor or wholly-owned affiliate entity of Tenant; 

(e) any purchaser of substantially all of Tenant's assets located at the Premises, provided that 
any such assignee or successor shall agree in writing to assume and perform all of the terms 
and conditions of this Lease on Tenant's part to be performed from and after the effective 
date of such assignment or subletting; or 

(f) as a subtenant only, any doctor or medical director associated with Tenant, provided that no 
more than ten percent (10%) of the Premises are transferred pursuant to this Section l6.2(f). 

(g) any other party, provided that Tenant and any guarantor of this Lease agree in writing to 
remain liable under this Lease. 

16.4. Right to Collect Base Rent. If this Lease is assigned, Landlord shall collect Base Rent 
directly from the assignee. If all or part of the Premises is subleased and Tenant defaults, 
Landlord shall have the right to collect the b;:tse rent payable by the sublessee to Tenant directly 
from the sublessee provided that Landlord shall apply all amounts collected to Tenant's monetary 
obligations under this Lease. 
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ARTICLE 17- DEFAULTS AND REMEDIES 

17.1. De[aultby Tenant. The occurrence of any of the following shall constitute a default by 
Tenant under this Lease: 

(a) Tenant's failure to pay when due any Base Rent or any other monetary obligation required to 
be paid under this Lease if the failure continues for ten (1 0) days after Tenant's receipt of 
written notice of its failure from Landlord to Tenant; 

(b) Tenant's failure to perform any other obligation under this Lease if the failure continues for 
thirty (30) days after Tenant's receipt of written notice of its failure from Landlord to Tenant. 
If the required cure of the noticed default cannot be completed within thi1ty (30} days, 
Tenant's failure to perform shall not constitute a default under this Lease if Tenant has taken 
steps to cure the failure and is diligently and continuously attempting to complete the cure as 
soon as reasonably possible; 

(c) The entry of an order for relief with respect to Tenant or any guarantor of this Lease under 
any chapter of the Federal Bankruptcy Code, the dissolution or liquidation of Tenant or any 
guarantor of this Lease, the appointment of a trustee or receiver to take possession of all or 
substantially all of Tenant's or any guarantor's assets or Tenant's interest under this Lease that 
is not discharged within thirty (30) days; or 

(d) The execution by Tenant or any guarantor of this Lease of an assignment for the benefit of 
creditors. 

17.2. Landlord's Remedies on Tenant's Default. Upon the occurrence of any event of default by 
Tenant, Landlord shall have the following rights and remedies, each of which shall be 
cumulative and nonexclusive: 

(a) Tem1inate this Lease, in which event Tenant shall immediately surrender the Premises to 
Landlord and, if Tenant fails to do so, Landlord may without prejudice to any other remedy 
which it may have for possession or arrearages under this Lease enter upon and take 
possession of the Premises and expel or remove Tenant from the Premises or any part 
thereof, without being liable for prosecution or any claim or damages therefore; 

(b) Recover from the following sums from Tenant: 

(i) any unpaid rent which has been earned at the time of such termination plus 
accrued interest thereon at the rate ten percent (10%) per annum; plus 

(ii) the net present value, using a discount rate of ten percent (1 0%), of the unpaid 
rent for the balance of the Lease Term less any rental loss that Tenant proves 
could have been reasonably avoided; plus 

(iii) any amounts reasonably expended by Landlord to restore the Premises to the 
condition the Premises were in as of the Commencement Date of this Lease; 

(c) Cure any default by Tenant by making any payment required to be made by Tenant (other 
than payments of Rent) or performing any of Tenant's other obligations under this Lease. 
Tenant shall repay any sums expended by Landlord pursuant to this Section within ten (10) 
davs of Landlord's submission to Tenant of invoices and oroof of oavment. In the event that 

... ... &. "" 

Tenant fails to reimburse Landlord hereunder, interest shall accrue on such sums at the rate 
of eighteen percent (18%) per annum unless such interest rate violates applicable usury laws, 
in which case interest shall accrue at the maximum allowable legal rate. No such payment or 
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expenditure by Landlord shall be deemed a waiver of Tenant's default nor shall it affect any 
other remedy of Landlord by reason of such default; and 

(d) Accept any payments made by Tenant without waiving any rights under this Lease, including 
any rights that Landlord has to fully address and seek remedy for Tenant's default. 

17.3. Default bv Landlord Landlord's failure to perfmm any its obligations under this Lease 
shall constitute a default by Landlord under the Lease if the failure continues for thirty (30) days 
after written notice of the failure from Tenant to Landlord. If the required cure of the noticed 
default cannot be completed within thirty (30) days, Landlord's failure to perform shall not 
constitute a default under this Lease if Landlord has taken steps to cure the failure within thirty 
(30) days and is diligently and continuously attempting to complete the cure as soon as 
reasonably possible. 

Landlord hereby acknowledges that the infiltration of water into the Premises represents a health 
and safety hazard to Tenant, its employees, and its patients. Therefore, notwithstanding anything 
to the contrary contained in this Section 17.3, Tenant shall have the right to exercise its rights 
pursuant to Section 17.4 of this Lease in the event that Tenant provides Landlord with written 
notice of a roof leak or other water infiltration into the Premises and Landlord fails to fully repair 
the same within five (5) business days. 

17.4. Tenant's Right o(Sel[Help. In the event of a default of this Lease by Landlord pursuant to 
Section 17.3, Tenant shall have the right, without waiving any claim of damages for breach of 
this Lease, at any time thereafter to cure such default for the account of Landlord. In exercising 
its self help rights pursuant to this Section 17.4, Tenant shall have the right to use contractors of 
its choosing. Landlord hereby grants to Tenant and Tenant's contractors a license, effective 
during the Lease Term, to enter those portions of the Property, Building, and Premises that are 
reasonably necessary for Tenant to take such action. Any reasonable amount paid or any liability 
reasonably incurred by Tenant in exercising its self help rights pursuant to this Section 17.4 shall 
be deemed paid or incurred for the account of Landlord and Landlord shall reimburse Tenant 
therefore within ten (10) days ofTenant's submission of invoices and proof of Tenant's payment 
of such invoices. In the event that Landlord fails to reimburse Tenant as provided herein, such 
failure shall be considered a material breach of this Lease and the following provisions shall 
apply: 

(i) Interest shall accrue on such unpaid amounts at the rate of eighteen percent (18%) per 
annum unless such interest rate violates applicable usury laws, in which case interest 
shall accrue at the maximum allowable legal rate; and 

(ii) Tenant may deduct the full cost incun·ed in curing Landlord's default and any accrued 
interest thereon pursuant to Section 17 .4(i) of this Lease from future payments of 
Base Rent. 

ARTICLE 18- HOLDING OVER 

18.1. Holdover Rent. If Tenant remains in possession of the Premises after the expiration or 
earlier termination of this Lease, Tenant's occupancy shall be deemed a month-to-month tenancy 
upon the same terms and conditions of this Lease except that (a) Base Rent shall be equal to One 
hundred ten (110%) of the Base Rent paid by Tenant to Landlord for the month in which this 
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Lease expired or was othetwise terminated and (b) Tenant shall not have any right to extend the 
Lease Term. 

18.2. Limitation on Tenant's Liability for Holdover. Tenant shall not be liable for any damages 
sustained by Landlord on account of Tenant's holdover unless Landlord provides Tenant with 
thirty (30) days written notice to vacate the Premises and Tenant thereafter fails to do so. 

ARTICLE 19- SURRENDER OF PREMISES 

19.1. Surrender o(Premises. Upon the expiration or earlier termination of this Lease, Tenant, at 
its sole cost and expense, shall remove all debris and rubbish from the Premises. Tenant shall 
quit the Premises and surrender possession thereof to Landlord in broom clean condition except 
for reasonable wear and tear and damage caused by acts of God, Landlord, casualties, and/or 
condemnation. 

19.2. Removal o[Tenant's Trade Fixture and Personal Property. Tenant shall remove from the 
Premises all movable trade fixtures· and personal property of Tenant including furniture, 
equipment, freestanding cabinetwork, and other articles of personal property owned by Tenant. 
Tenant's water treatment equipment and process piping shall be considered one of Tenant's trade 
fixtures for purposes of this Lease. Tenant shall repair all damage to the Premises and the 
Building resulting from such removal. If Tenant fails to remove any of its trade fixtures or 
personal property on or before the expiration or earlier termination of this Lease, Landlord, at 
Tenant's sole cost and expense, shall have the right to remove and store Tenant's trade fixtures 
and personal property in an off-site storage facility. Landlord shall not be liable for any damage 
caused as a result of such removal, and Tenant shall pay Landlord for its removal and storage 
expenses within ten (1 0) days of Landlord's written demand for reimbursement of such 
expenses. 

19.3. Removal o(Tenant Improvements and Alterations. Tenant shall have the right, but not the 
obligation, to remove Alterations installed on or in the Premises by Tenant during the Lease 
Term pursuant to Article 5 of this Lease. In the event that Tenant removes any Alterations 
pursuant to this Section 19.3, Tenant shall, at Tenant's expense, repair all damage to the Building 
and the Premises resulting from such removaL In the event Tenant does not remove any 
Alterations prior to the expiration or earlier termination of this Lease, such Tenant Alterations 
not so removed shall be conclusively deemed abandoned by Tenant and title thereto shall pass to 
Landlord without any payment or credit to Tenant. 

ARTICLE 20- ESTOPPEL CERTIFICATES 

20.1. Obligation to Provide Estoppel Certificates. Within twenty-one (21) days after receipt of a 
written request by Landlord, Tenant shall execute and deliver a commercially reasonable 
estoppel certificate or other form required by any existing or prospective lender, mortgagee, or 
purchaser of all or part of the Property or the Building. Tenant shall be permitted to indicate in 
the estoppel certificate any exceptions to the statements contained therein that may exist at the 
time Tenant executes the certificate. Tenant shall also execute and deliver such other documents 
or instruments may be reasonably required for the purpose of supporting Landlord's underlying 
transaction. 
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ARTICLE 21- SUBORDINATION, NONDISTURBANCE, AND ATTORi'lMENT 

21.1. Automatic Subordination of this Lease. This Lease shall at all times be subject and 
subordinate to the lien of any mortgages, deeds of trust, ground leases, or other encumbrances 
recorded now or subsequently against the Premises or the Property and all renewals, 
modifications, re-financings and extensions thereof (collectively, "Encumbrances"). This clause 
shall be self-operative, but within twenty-one (21) days after the receipt of a written request from 
Landlord or any Encumbrance holder, Tenant shall execute a commercially reasonable 
subordination agreement together with any customary additional documents evidencing the 
priority of the Encumbrance and the subordination of this Lease with respect to such 
Encumbrance. Notwithstanding the foregoing, Tenant shall not be required to execute any 
agreement or other documentation that materially increases Tenant's obligations during the 
remainder of the Lease Term or adversely alters or negates any of Tenant's rights and remedies 
granted under this Lease or applicable law. 

21.2. Non-Disturbance and Attornment. Provided that Tenant's occupancy of the Premises is not 
disturbed and that the terms and conditions of this Lease are honored by the transferee of 
Landlord's interest in the Property, Tenant covenants and agrees to attorn to the transferee of 
Landlord's interest in the Property by foreclosure, deed in lieu of foreclosure, exercise of any 
remedy provided in any Encumbrance or underlying lease, or operation of law, and to recognize 
such transferee as the new landlord under this Lease. In the event any Encumbrance holder 
notifies Tenant of such a transfer of Landlord's interest in the Property, Landlord agrees that 
Tenant shall not be liable for making payments of Base Rent or any other sums due pursuant the 
terms of this Lease directly to the transferee. 

21.3. lvfodifications of Lease Required by Landlord's Lender. If any institutional lender of 
Landlord requests a modification of this Lease, Tenant shall endeavor in good faith to agree to 
that modification and to prepare and execute an amendment to this Lease so long as (a) Base 
Rent and any other amounts required to be paid under this Lease are not changed, (b) the time for 
and manner of payments under this Lease are not changed, (c) the Lease Term (including any 
Option Tetms and the times governing Tenant's exercise of any options) is not changed, (d) 
Tenant's possession of the Premises and rights to possession and use of other parts of the 
Building and Property are not changed, (e) Landlord's obligations to Tenant under this Lease are 
not reduced, (f) Tenant's obligations to Landlord under this Lease are not increased, and (g) the 
proposed modification does not materially or adversely change the other rights and obligations of 
Tenant under this Lease or applicable law. As a condition of Tenant's obligation to execute an 
amendment, Landlord shall reimburse Tenant for its costs, including reasonable attorney fees, 
that are incurred in connection with the review, negotiation, and preparation of the amendment. 

ARTICLE 22 - FORCE MAJEURE 

22.1. Force ivlajeure. Except for the payment of any monies due by one party to the other under 
the terms and conditions of this Lease, whenever a period of time is prescribed herein for the 
taking of an action by Landlord or Tenant, such party shall not be liable or responsible for, and 
there shaLL be excluded from the computation of any such period of time, any delays due to 
strikes, acts of God, shortages of labor or materials, war, terrorist acts, civil disturbances and 
other causes beyond the reasonable control of the performing party. 
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ARTICLE 23 -SIGNS 

23.1. Building Name; Landlord's Signage Rights and Obligations. Subject to Tenant's signage 
rights under this Article 23, Landlord may at any time change the name of the Building and 
install, affix, and maintain all signs on the exterior of the Building as Landlord may, in 
Landlord's sole discretion, desire. Tenant may use the name of the Building or pictures or 
illustrations of the Building in its advertising or other publicity during the Lease Tetm. Landlord 
shall, at its sole cost and expense, install Tenant's name and suite number on all signage located 
on the Property. 

23.2. Tenant's Signage Rights. Tenant shall have the right, at its sole cost and expense, to erect, 
affix or display such signs or sign advertising its business as Tenant may consider necessary or 
desirable on the exterior or interior walls, doors, or windows of the Premises, and in locations on 
the Building, the Property and/or exterior monuments where other tenant's signs are located. In 
addition, Tenant shall have the right to install directional signs in the parking areas of the 
Propet1y that indicate the location of the Premises. The location of all signs installed by Tenant 
pursuant to this Section 23.2 shall be subject to Landlord's consent, which shall not be 
unreasonably withheld, conditioned or delayed. 

23.3 Compliance with Laws. Notwithstanding anything contained in this Article 23 to the 
contrary, Tenant's signage shall be subject to all governmental and quasi-govemmental consents, 
approvals and permits as may be necessary in order for Tenant to erect its signage. Landlord 
agrees to cooperate with Tenant, at no cost to Landlord, in the filing any required applications for 
governmental approvals for signage. 

23.4. Removal of Tenant's Signs Upon Lease Termination. Tenant shall promptly and 
permanently remove all of its signs installed pursuant to Section 23.2 of this Lease upon the 
termination or earlier expiration of this Lease. 

ARTICLE 24 - PARKING 

24.1. Grant o[Parking Rights. Landlord, at no cost to Tenant, shall provide Tenant with parking 
for Tenant's employees and patients. Such parking shall be provided in accordance with all 
applicable federal, state and local laws, ordinances and regulations,. Landlord shall not be 
permitted to make changes to any parking spaces during the Lease Term without Tenant's 
written consent, which may be granted or denied in Tenant's sole discretion. 

ARTICLE 25- BROKERS 

25.1. Brokers. Landlord and Tenant each represents and warrants to the other that it has had no 
dealings with any real estate broker or agent in connection with the negotiation of this Lease, 
except for Health Property Services, Inc. ("Broker"), whose fees shall be paid by Landlord. 
Landlord and Tenant·hereby represent to each other that they know of no other real estate broker 
or agent who is entitled to a commission or finder's fee in connection with this Lease. Each party 
shall indenmify, protect, defend, and hold harmless the other party against all claims, demands, 
losses, liabilities, lawsuits, judgments, and costs and expenses (including reasonable attorney 
fees) for any leasing commission, finder's fee, or equivalent compensation alleged to be owing 
on account of the indemnifying pat1y's dealings with any real estate broker or agent other than 
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Broker. The terms of this Article 25 shall survive the expiration or earlier te1mination of this 
Lease. 

ARTICLE 26- MISCELLANEOUS PROVISIONS 

26.1. Quiet Enjoyment. Provided that Tenant performs all of its obligations under this Lease, 
Tenant shall peaceably and quietly hold and enjoy the Premises for the Lease Term, without 
hindrance from Landlord or any patty claiming by, through, or under Landlord. 

26.2. i\-{inimization o{lnterference. Landlord shall exercise its rights and perform its obligations 
under this Lease in such a way as to minimize any resulting interference with Tenant's use of the 
Premises. Tenant shall exercise its rights and perform its obligations under this Lease in such a 
way as to reasonably minimize any resulting interference with the operation of the Property and 
the Building. 

26.3. Application of Payments,· No Accord and Satisfaction. All payments received by either 
party under the terms of this Lease shall be applied to the oldest payment obligation then owed 
by the payor. No designation contained in a separate writing or on a check or money order shall 
(a) modify this clause or have any force or effect without the written consent of the other party or 
(b) constitute an accord and satisfaction. Each party may accept checks or payments without 
prejudice to its right to recover all other amounts due under this Lease and to pursue all other 
remedies provided for in this Lease and applicable law. In no event shall the provisions of this 
Section 26.3 limit, hinder or otherwise prevent Tenant from exercising any of its offset rights 
pursuant to the terms of this Lease. 

26.4. No Waivers. No waiver of any provision of this Lease shall be implied by any failure of 
either party to enforce any remedy for the violation of that provision, even if that violation 
continues or is repeated. Any waiver by a party of any provision of this Lease must be in writing, 
and such written waiver shall affect only the provision(s) specified and only for the time and in 
the manner stated in the writing. 

26.5. Captions. The captions of articles and sections of this Lease are for convenience only and 
shall have no effect on the interpretation of the provisions of this Lease. 

26.6. Time o[the Essence. Time is of the essence of this Lease and each of its provisions. 

26.7. Recording-Memorandum o{Lease. This Lease shall not be recorded but, at the request of 
the other party, Landlord and Tenant shall execute, acknowledge before a notary public, and 
deliver a memorandum of lease. The costs of recording any memorandum of lease shall be 
borne by the party requesting its execution. 

26.8. Authority. Landlord and Tenant each warrant and represent to each other that the 
individuals executing this Lease are duly authorized to execute and deliver this Lease and, once 
fully executed and delivered, this Lease constitutes a valid, legal and binding obligation 
enforceable in accordance with the terms and conditions contained herein. 

26.9. Binding Effect. This Lease shall bind and benefit the parties to this Lease and their legal 
representatives and successors in interest. 

26.1 0. Governing Law; Venue. This Lease shall be construed and enforced in accordance with 
the laws of the state in which the Property is located without regard to the conflict of law 
principles thereof. Any action or proceeding in respect of any claim arising out of or related to 
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this Lease, whether in tort or contract or at law or in equity, shall be filed in the state or tederal 
court of competent jurisdiction located geographically closest to the Premises. 

26.11. Attorney Fees and Costs. If either party unde11akes litigation against the other party 
arising out of or in connection with this Lease, the prevailing party shall be entitled to recover 
from the other party reasonable attorney fees and all incurred court costs. 

26.12. Interpretation of Lease Provisions. Landlord and Tenant hereby acknowledge that the 
terms and conditions of this Lease were reached after an anns length negotiation, that both 
pat1ies participated in the drafting and preparation of this Lease, and that both parties had the 
opportunity to seek the advice of counsel prior to the execution and delivery of this Lease. As 
such, Landlord and Tenant herby agree that the rule of construction that a document be construed 
most strictly against the party that prepared the document shall not be applied. 

26.13. Severability. If a court of competent jurisdiction holds any provision of this Lease invalid 
or unenforceable in whole or in part for any reason, the validity and enforceability of the 
remaining clauses shall not be affected. 

26.14. Exhibits; Entire Agreement; Amendments. The Exhibits attached to this Lease are a part of 
this Lease and incorporated into this Lease by reference. This Lease and all exhibits thereto 
constitute the final, complete, and exclusive statement of the terms of the agreement between 
Landlord and Tenant pertaining to Tenant's lease of the Premises and supersedes all prior and 
contemporaneous understandings or agreements of the parties. Neither party has been induced to 
enter into this Lease by, and neither party is relying on, any representation or warranty outside 
those expressly set forth in this Lease. This Lease may be amended only by an agreement in 
writing signed by Landlord and Tenant. 

26.15. Notices. All notices (including requests, demands, approvals, or other communications) 
under this Lease shall be made in writing and sent by prepaid certified mail with return receipt 
requested or by a nationally recognized overnight delivery service (e.g. Federal Express, DHL, 
United Parcel Service) with charges prepaid or charged to the sender's account and sent to the 
following addresses: 

with a copy to: 

Ifto Tenant: 

with a copies to: 

If to Landlord: KLM Othello, LLC 

Renal Care Group Northwest, Inc. (RCGNW) 
/Inland Northwest Renal Care Group, LLC 
At the Premises 

Renal Care Group Northwest, Inc. (RCGNW) 
/Inland Northwest Renal Care Group, LLC 
c/o Fresenius Medical Care North America 
Attention: Law Department 
920 Winter Street 
Waltham, MA 02451 
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Renal Care Group Northwest, Inc. (RCGNW)/ 
Inland Nmthwest Renal Care Group, LLC 
c/o Fresenius Medical Care North America 
Attention: Lease Administration 
920 Winter Street 
Waltham, MA 02451 

All notices shall be effective on delivery if delivery is confinned by the delivery service. Any 
correctly addressed notice that is refused, unclaimed, or undeliverable because of an act or 
omission of the party to be notified shall be considered to be effective as of the first date that the 
notice was refused, unclaimed, or considered undeliverable by the postal authorities or overnight 
delivery service. Either party may change its address by giving the other party notice of the 
change in any manner permitted by this Section 26.15. 

26.16. Consents. Unless a different standard is specifically stated in the applicable section of this 
Lease, whenever the consent of either party is required, such consent shall not be unreasonably 
withheld, conditioned, or delayed. 

26.17. Zoning. Landlord watTants and represents that the Premises is zoned for Tenant's use. 

26.18. Conditions, Covenants and Restrictions A{{ectin~ Title. Landlord hereby represents and 
warrants to Tenant that, except as provided in Exhibit C, there are no conditions, covenants 
and/or restrictions affecting Landlord's title to the Property that (i) conflict with any of the tenns 
or conditions contained in this Lease or (ii) prohibit Tenant's permitted use of the Premises 
pursuant to Section 6.1 of this Lease. Copies of all documents that may conflict with the terms 
of this Lease or affect Tenant's use of the Premises, the Building, the Property or the parking 
areas are attached hereto as Exhibit C. 

26.19. Exclusivity. Provided that Tenant is then open and operating within the Premises, and is 
not then in default under any of the provisions of this Lease, Landlord, its affiliates and 
subsidiaries shall not lease space or sell real property within a five (5) mile radius of the Property 
to any other tenant/ buyer for the purpose of the Pennitted Use. 

IN WITNESS WHEREOF, Landlord and Tenant have duly executed this Lease as of the date and 
year first hereinabove written. 

LANDLORD: TENANT: 

KLM Othello, LLC Renal Cate GFe~ t>lertltwssl, hte. (RCGl~W)l' 
Inlanc! Northwest Rw.al Care Group, ~IrC 1 A . 
.PJv~ ~ned l()Se.@t"~rol.\..e I(lc.., ,t.s ,..,,~mblr 

~~~~~~-~~L~~·- ~-~--r---~--------~-~eerman 
T•tle: Asst. Treasurer . 
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EXHIBIT A 

PROPERTY, BUILDING, PREMISES 

Parcel Number: 152903068020 l 
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EXHIBIT B 

COMMENCEMENT DATE CERTIFICATE 

This Commencement Date Certificate is made as of th.is __ day of ---------------
200 between ("Landlord" and Bio-Medical 
Applications of , d/b/a ("Tenant"). 

WHEREAS, the parties entered into a lease dated , 200 , (the "Lease"), 
attached hereto and incorporated by reference, in which Landlord leased to Tenant that certain 
propet1y situated at , containing approximately 

--- square feet (the "Premises"). 

WHEREAS, Landlord and Tenant desire to confirm the Commencement Date and certain other 
facts concerning the Lease. 

NOW, THEREFORE in consideration of the mutual covenants herein contained and further good 
and valuable consideration, the pruties hereto incorporate the following into the terms of their 
existing Lease: 

1. The actual rentable square footage of the Building is square feet. The Premises contain 
____ rentable square feet and useable square feet. The Tenant's Pro-Rata Share is 

2. Landlord's Work was Substantially Complete according to the terms of the Lease on 
_________ , 200_ ru1d the Tenant assmned possession of the Premises on such date. 
Other key dates are as follows: 

(a) The Commencement Date of the Lease is _________ , 200 _. 
(b) The Rent Commencement Date is , 200_ 
(c) The Lease Expiration Date is , 200 . 

3. Except for the specific modifications to the Lease contained in this Commencement Date 
Certificate, all terms of the Lease shall remain unchanged, and are hereby ratified, republished and 
reaffirmed and are incorporated into this Agreement. 

IN WITNESS WHEREOF, Landlord and Tenant have duly executed this Lease as of the date and 
year first hereinabove written. 

LANDLORD: 
K.LM OTHELLO, LLC 

Name: 
Title: 

TENANT: 
Renal Care Group Northwest, Inc. (RCGNW) 
/Inland Northwest Renal Care Group, LLC 

Name: 
Title: 
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EXHIBIT C 

CONDITIONS, COVENANTS & RESTRICTIONS AFFECTING TITLE 

NO Kl'\JOWN RESTRICTIONS 
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ASSIGNMENT OF LEASE 

The undersigned KLM Othello, LLC ( .. Assignor .. ), hereby assigns to MDG-FRE 
VIII, LP (""Assignee~'). all of Assignor's rights, title and interests as Landlord under that 
certain Lease with Renal Care Group Northwest, Inc. (RCGNW)/lnland Northwest Renal 
Care Group, LLC, as Tenant, dated Qc_fob~r 15 , 2008, as amended 
(collectively. the "Lease"). pursuant to rights granted under. and su~Ject to all of the 
tenus and conditions of said Lease. 

Assignee hereby assumes all obligations and has the benefit of all rights of 
Assignor under the said Lease and agrees to indemnifY and hold Assignor hannless from 
any and all liabilities arising therefrom. 

Assignor's signature below shall also serve as its signature to the Lease as 
necessary to the enforceability of the Lease. 

Dated this39 day of September, 2008. 

WITNESS: ASSIGNOR: 

KLM OTHELLO, LLC 

(print or type name) 

WITNESS: ASSIGNEE: 

MDG-FRE VIII, LP 

Witness Signature 
By: 

(print or type name) Name: -----------------------
Title: 



ASSIGNMENT OF LEASE 

The undersigned KLM Othello, LLC ("Assignor"), hereby assigns to MDG-FRE 
VIII, LP ("Assignee"), all of Assignor's rights, title and interests as Landlord under that 
certain Lease with Renal Care Group Northwest, Inc. (RCGNW)/Inland Northwest Renal 
Care Group, LLC, as Tenant, dated a_ ... fob! r 15 , 2008, as amended 
(collectively, the "Lease"), pursuant to rights granted under, and subject to all of the 
terms and conditions of said Lease. 

Assignee hereby assumes all obligations and has the benefit of all rights of 
Assignor under the said Lease and agrees to indemnify and hold Assignor harmless from 
any and all liabilities arising therefrom. 

Assignor's signature below shall also serve as its signature to the Lease as 
necessary to the enforceability of the Lease. 

Dated this_ day of October, 2008. 

WITNESS: ASSIGNOR: 

KLM OTHELLO, LLC 

Witness Signature 
By: 
Name: -----------------------(print or type name) 
Title: 

WITNESS: ASSIGNEE: 

MDG-FRE VIII, LP 

By: 
(print or type name) Name: 

--~~~~~~~-------

Title: 



FIRST AMENDMENT TO LEASE 

This First Amendment to Lease (this "First Amendment") is entered into as of this /(J.p.._ 
day of October 2008 by and between MDG-FRE VIII, LP, a Texas limited partnership, as 
successor-in-interest to KLM Othello, LLC ("Landlord"), and Inland Northwest Renal Care 
Group, LLC, a Colorado limited liability company ("Tenant"). 

WHEREAS, Landlord and Tenant are parties to a certain Lease dated Oclobt r 15, l(J)() 
together with any and all amendments, modifications, extensions, etc. (collectively, the "Lease") as 
assigned to Landlord on October J/J , 2008 (the 'Lease Assignment'), for certain premises 
consisting of approximately 5,200 square feet and located at 530 S 1st Ave, Othello, WA 9344 (the 
"Premises"), as more particularly described in the Lease; and 

WHEREAS, Landlord and Tenant desire to amend the Lease. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained and 
further good and valuable consideration, the parties agree as follows: 

1. Section 1.1 of the Lease is hereby amended with the addition of the following: 

"(iii) In addition to the Landlord's Work set forth above, Landlord shall 
Substantially Complete (as defined in Section 1.2 below) construction of the Tenant Improvements 
(as defined in paragraph 1.6 below) according to the Construction Documents and other materials 
which set forth the scope of work agreed to by the parties. Landlord's construction of the Tenant 
Improvements shall be included in the definition of"Landlord's Work". 

(iv) The parties agree that Landlord shall hire an architect to prepare all the plans 
in connection with Site work and construction of the Shell Building, which preparation costs shall 
be paid for by Landlord at Landlord's sole cost and expense, and parties agree that Tenant shall hire 
an architect to prepare all the plans in connection with the interior Tenant Improvements, which 
preparation costs shall be paid for by Tenant at Tenant's sole cost and expense. 

The parties further agree that within sixty ( 60) days of the full execution of this Lease, the parties 
shall have completed all the plans set forth herein and Landlord shall have applied for the 
applicable permits necessary for Landlord to perform the Site and Shell Building Work, and Tenant 
shall have applied for the applicable permits necessary for Landlord to perform the Tenant 
Improvement Work." 

2. The first sentence in Section 1.2 of the Lease is hereby deleted and replaced with the 
following: 

"As part of the construction of Landlord's Work, Landlord shall use its best efforts 
and take all commercially reasonable steps in order to Substantially Complete (as defined below) 
all of Landlord's Work by the date which shall be one hundred eighty (180) days after the last to 
be completed of the (1) full execution ofthe Lease, (2) Landlord's closing on the Property and 
the construction loan, or (3) receipt of the recorded, approved plat and the full building permit 
(the "Delivery Date")." 
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3. Section 1.3 ofthe Lease is hereby deleted and replaced with the following: 

"1.3 Tenant's Right to Inspect and Test. At any time after the Delivery Date, 
Tenant shall be allowed entry into the Premises in order to inspect and test all mechanical, 
electrical and utility systems servicing the Premises in order to insure proper installation and use 
thereof. In addition, Landlord hereby grants Tenant permission to test, at Tenant's sole cost and 
expense, for vapor emissions from the concrete floor slab to ensure that such vapor emissions do 
not exceed five (5) pounds per one thousand (1,000) square feet for VCT and sheetgoods. If 
Tenant's inspection and/or testing reveals faults with any mechanical, electrical, or utility system, 
or if such inspection and/or testing reveals that the vapor emissions of the slab exceeds the five 
(5) pounds per one thousand (1,000) square feet, Landlord shall have thirty (30) days to repair 
such deficiencies. In the event that such faults are not properly fixed within such thirty (30) day 
time period, Tenant shall have the right to exercise its rights under Section 17.4 of this Lease 
upon written notice to Landlord." 

4. Section 1.4(i) of the Lease is hereby amended by replacing "Five Hundred Dollars 
($500.00)" with "Three Hundred Dollars ($300.00)." 

5. Sections 1.6 and 1.6.1 of the Lease are hereby deleted and replaced with the 
following: 

"1.6. Tenant Improvements. Per paragraph 1.1, Landlord shall construct the initial 
improvements in order to make the Premises suitable for Tenant's use ("Tenant Improvements") 
as part of Landlord's Work. Tenant shall pay Landlord for Landlord's costs to construct the 
Tenant Improvements on a monthly basis ("Tenant Finish Rent"), which shall be due and payable 
with Tenant's Base Rent per the following rent schedule: 

Tenant Finish Rent 

Period Annual Rent Monthly Rent 

Years 1-5 $63,974.40 I yr. $5,331.20 I mo. 

Years 6-10 $70,371.84 I yr. $5,864.32 I mo. 

Years 11-12 $73,186.72 I yr. $6,098.90 I mo. 

Within thirty (30) days following the Delivery Date, Landlord shall provide to Tenant with a 
summary of the actual total Tenant Improvement costs (the 'Actual Total Tenant Improvement 
Costs'), which shall include, but not be limited to, cost adjustments associated with any project 
scope changes caused by municipal permit review and inspection comments, revisions to the 
construction plan documents initiated by Tenant scope changes or omissions, or conflicts by 
design consultants. At Tenant's request, Landlord shall provide appropriate supporting 
documentation (actual bids, invoices from subcontractors or other such supporting documents) to 
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substantiate the Actual Total Tenant Improvement Costs, which shall be approved by Tenant, 
such Tenant approval not to be unreasonably withheld, conditioned or delayed. 

Any adjustment to Tenant Finish Rent originally set forth herein shall be documented by the 
parties via an amendment to this Lease or in the Commencement Date Certificate, in the form 
attached hereto as Exhibit "B"." 

6. Section 2.2 of the Lease is hereby deleted and replaced with the following: 

"2.2. Lease Term. The term ofthis Lease shall be for twelve (12) years ("Initial 
Term") commencing on the date that is thirty (30) days after the Delivery Date (the 
"Commencement Date"). The parties shall execute and deliver the Commencement Date 
Certificate, in the form set forth in Exhibit "B" attached to this Lease, in order to memorialize 
the Commencement Date." 

7. Section 3.1 ofthe Lease is hereby amended by adding the following language to 
the Base Rent table: 

"Years 11-12 $123,799.10 I yr. $10,316.60 I mo." 

8. Section 3.2 ofthe Lease is hereby deleted and replaced with the following: 

3.2. Base Rent for Option Terms. Base Rent for each Option Term shall be 
calculated based on the Fair Market Value ofthe Premises (as defined in Section 3.2.1 of this 
Lease). 

3.2.1. Fair Market Value. Fair Market Value shall be defined as the then fair 
market rental value of a fully improved site, shell, and interior finish out building served by the 
utilities detailed in this Lease that is comparable in size to the Premises, leased for a term 
comparable to the Option Term, and located in stand alone buildings equivalent in quality and 
located in the state of Washington geographic area. Fair Market Value shall be based on shell 
space that is not (i) subleased, (ii) subject to another tenant's expansion or right of first refusal 
rights, or (iii) leased to a tenant that holds an ownership interest in or is otherwise affiliated with 
the Landlord. 

3.2.2. Determination of Fair Market Value. Fair Market Value shall be determined 
as follows: Within thirty (30) days of Tenant's exercise of a Renewal Option pursuant to Section 
2.2 of this Lease, each party, at its own cost and by giving notice to the other party, shall appoint 
a real estate appraiser with at least five (5) years full-time commercial appraisal experience in the 
area in which the Premises are located to appraise the Fair Market Value. The appraisers shall 
have fifteen (15) days to agree upon the Fair Market Value ofthe Premises. Any agreement 
reached by the two appraisers shall be binding upon Landlord and Tenant. In the event that the 
two appraisers are unable to agree on the Fair Market Value, they shall immediately and mutually 
select an independent third appraiser meeting the qualifications stated in this Section 3.2.2. The 
third appraiser's determination ofthe Fair Market Value ofthe Premises shall be made within ten 
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(10) days, and Landlord and Tenant shall share the cost of retaining the third appraiser equally. 
The two appraisers or the third appraiser, as the case may be, shall immediately notify the parties 
of their determination of Fair Market Value of the Premises, which shall be binding on both 
Landlord and Tenant and which shall serve as the Base Rent for the Option Term." 

9. Section 6.1 of the Lease is hereby amended by adding the following sentence to 
the end of the paragraph: 

"Trash containment and removal, snow-ice removal, and landscape maintenance 
shall be performed by Tenant." 

10. Section 6.2(a) ofthe Lease is hereby amended by adding the following sentence to 
the end of the paragraph: 

"Landlord shall make necessary repairs to the parking areas (including paving and 
sealing) for a period of three (3) years after the Delivery Date." 

11. 

12. 
$2,500.00. 

13. 
following: 

Section 6.2(b) and subsections (i)- (vii) are hereby deleted. 

Section 9.1 of the Lease is hereby amended by replacing $1,500.00 with 

The first sentence in Section 25.1 is hereby deleted and replaced with the 

"Landlord and Tenant each represents and warrants to the other that it has had no 
dealings with any real estate broker or agent in connection with the negotiation of this Lease." 

14. Landlord's notice address for the purposes of Section 26.15 is hereby amended as 
follows: 

"If to Landlord (rent payments and notices): 

MDG-FRE VIII, LP 
3010 LBJ Freeway 
Suite 1400 
Dallas, Texas 75234 
Attn: Paul Brown 

If to Lender, Landlord shall provide notice of any termination, amendment or 
modification of the Lease: 

Bank ofTexas N. A. 
5956 Sherry Lane, Suite 700 
Dallas, TX 75225 
Attention: Real Estate Lending Group" 
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154. Section 26.20 is hereby inserted after Section 26.19 of the Lease: 

"26.20. W-9. In connection with Tenant's payment of Base Rent and Tenant 
Finish Rent, Landlord shall provide the applicable information and sign the W-9 Form attached 
hereto as Exhibit "E"." 

16. Section 26.21 is hereby inserted after Section 26.20 ofthe Lease: 

"26.21. Guaranty of Lease. The Lease shall be guaranteed by Fresenius Medical 
Care Holdings, Inc., and attached hereto as Exhibit "D"." 

17. Exhibits D and E attached hereto to this First Amendment are hereby added to the 
Lease. 

18. Except as modified herein, all terms of the Lease shall remain unchanged, and are 
hereby ratified, republished and reaffirmed and are incorporated into this First Amendment. 

IN WITNESS WHEREOF, Landlord and Tenant have executed this First Amendment as of 
the day and year first above written. 

LANDLORD: 

MDG-FRE VIII, LP 

a Texas limited partnership 
By: MDG Development Group, LLC, 
A Texas limited li bility company, its 
General Partn 

Title: Manager 

TENANT: 

Inland Northwest Renal Care Group, LLC 

a Colorado limited liability company 
By: Renal Care Group, Inc. 
Its: Member 

By:~~ 
Name: Marc Lieberman 

Title: 
Asst. Treasurer 

----------------------
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EXHIBIT "D" 
GUARANTY OF LEASE 

FRESENIUS MEDICAL CARE HOLDINGS, INC. ("FMCH"), a New York corporation 
with principal offices located at 920 Winter Street, Waltham, MA 02451, Attn: Legal Dept., does 
hereby guarantee the performance of its affiliate, d/b/a Fresenius 
Medical Care of (" __ "), a Delaware corporation, under a lease (the 
"Lease") between as tenant and MDG-FRE VIII, LP ("Landlord") as landlord, dated 
--= --~ , 2008 and attached hereto. 

In the event of any failure on the part of to pay (after demand therefore) any 
amount due to Landlord pursuant to the Lease as amended including, but not limited to, 
payments of base rent, additional rent or other charges, or in the event that shall fail to 
perform (after demand therefore) a material obligation of the tenant under the Lease, then 
Landlord may look to FMCH for payment of any amount due or for the performance of any 
obligation of under the Lease as amended. 

IN WITNESS WHEREOF FMCH has caused its duly authorized officer to execute this 
Guaranty of Lease as of this_ day of , 2008. 

FRESENIUS MEDICAL CARE HOLDINGS, INC. 

By:~~ 
/ 

Print Name: Marc I ieherman 
Asst. Treasurer 

Title: _____________ _ 
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EXHIBITE 

FCm W-9 Request for Taxpayer Give form to the 
r~uester. Do not (Re't. oatat:oer 2007) Identification Number and Certification 

Dopll1miall of tho T .......y send to the IRS. 
lnbrnalll;r,.nuo s.Nco 

Name (S8 ehO'Nil on )OOr lno:l~T~i tax Rltum) 
N MDG.fRE VIII,LP 
"' ., Bui!II"I!!Eil mrne, If dll'lerEnt from a!X:I.oa "' till. 

6 
"'II) 
Jj 

Cheell appropriate box:: D lnd'lldualiSole propdetcr D Q'Jfporatl:lfl Ill Pstnoretlp 
0 Umltsd llatlllt)' compm~: Enter 1tt9 tax claNiftCEtl:lfl (0-dlal'ilgarded entity, c-coq::ollltl:lfl, P-partnenhl:l') "' _p ____ . 0 E~Cempt 

td~ 0 Clller fEel! ln!lruclklli!) 11-
plr)~6 .. ~ 

AJ:t.teaa tl'J.Imber, street, 800 apt. a' eutte no.) Rvqueets•e nsme 800 !D:!I'ij9e. (Optional) 
~~ 3010 LBJ Fraewav, SUite 14110 

!§ City, etste. 800 21 P code .. 
~ Dallas, Tnas 75234 Cl) 

! Lbt acoount numbell,'a) hel'il (Optional) 

ua:i D Taxpayer Identification Number (TIN) 

En1s" your TIN In 1ha. appropriate l::oK. Th& TIN provided must match the name given on Une 1 ro 8.1/old I SOeolatseeourtty number 

! ! I backup withholding. F« Individuals, this Is your social ee::urtty number (SeN). Hov.•ever, for a realdi!nt 
I e ro eror ed 9 Part stru one 3. F other entitles It le al en, sol p prl , a dlen;gerd entity, 8eo9 th I In Gti on pase a , 

~'Our employer klentifi::atlon number (EIN). If you do not hs.w s. number, eee How to get a TIN on pase 3. or 
Note. If the account le In more than one name, eoeoe the chert on page 4 for guldellres on whose Empbyer l!lentlfleatlon number 
number to enter. 20 i 8611930 

Certification 
Undi!r penalties of perjury, I certify ths.t 

1. The number ehov.·n on ths form le Ill}' correct tmlpa.yer identification number(« I em waiting for a. number robe ieeued toJ me), and 
2. I am not eubject ro ba.ckup withholding beca.uae: (a) I am e:Kempt from backup withholding, or (b) I haw rot been notified b')' the Internal 

Revenue Service QRS) that I am subject ro ba.ckup withholding 811 a. ~It of a failure ro repat all Interest or dlvkleo:::la, or (c) the IRS hs.a 
notified me thst I am no longer eubjaoct to backup withhold In g. and 

S. I am a u.e. cltlz.en or other u.e. person (defined belov.~. 

Certification in&trul:tions. You must erose out Item 2 above if you h8.11e been notified by the IRS that you ere currently eubject to backup 
withholding because you h£1118 failed ro report alllnb!reBt and dlvkleo:::le on your tax return. For reel estate tra.naactlone, Item 2 cloea not apply. 
For mortgage lnb!reBt paid, a.cqulsltlon or ebanclonmoant of eeo:ued property, cancellation of debt, contrlbutlof'B ro an Individual mtirement 
s.rrs.ngement VRA), end genemlly, paymenlia other then Interest and dl\ltdends, you ere not required to elgn the CertHicatlon, but you must 
providE! your correct TIN. See the lnstruc1lona on pase 4. 

Sign I Signature or 
Here . u.s. person II" Dat9 II" 

General Instructions 
Section rnmn;ncss are to the lnt9mal Revsrn.s Code unloss 
othetwise roted. 

Purpose of Form 
A porson who is required to file an information return with tha 
IRS must obtain your correct apayer identification number (TIN) 
to roport, for example, income pan to you, real estate 
transactions, mortgage intg-ost you raid, a.cquisitb n or 
abandonment of s£eurnd prop!!rtv, cancellation of debt, or 
contributions you made to an IRA 

Use Form W-9 only if you are a U.S. person (inch . .ding a 
resident aliGn). to prollide your corroct TIN to lhe porson 
reqt.ssting it (the reqt.sstei) and, when applicable, to: 

1. C!rtify that the TIN you arn gtvirg is com;ct (or you are 
waiting for a number to tie issued), 

2. C!rtify that you are rot subject to OO.ckup withholdirg. or 
3. Claim oxemptbn from backup withholdirg if you are a U.S. 

exempt p!lf'!El. If applicable, you are also c!rtifying !hat as a 
U.S. person, your allocable stme of any partnership income from 
a U.S. traoo or busiMss is not subject to tha withholding taK on 
foreign partners' share of effectiwly conMcted income. 
Note. If a requestor gives you a form other than Form W-9 to 
request your TIN, you must use the reqt.sster's form if it is 
substantially similar to this Form W-9. 

Definition of a U.S. person. For mderal tax purposes, you are 
considered a U.S. person if you aro: 
• An indillidual who is a U.S. citizon or U.S. residant alen, 
• A (:l'll'tnership, corporation, comp!llly, or association cmated or 
organized in lhe United Slates or under the liM'S of the United 
States, 
• An estate (other than a foreign estate), or 
• A domostic trust (as definod in R~ulations section 
301.7701-7). 

Special rules for partnerships. Partnerships !hat conduct a 
trade or business in tho United Slates aro generally rnquired to 
pay a withholding talC on any fornign partners' share of income 
from such business. Furth«, in certain cases \'ll'here a Form W-9 
has not OOer1 rnceived. a partnership is required to presume th3t 
a partner is a foreign person, and pay the withholding l:mt. 
Therefore, if you are a U.S. person th3t is a partner in a 
partMrship conducting a trade or business in the United States, 
prollide Form W-9 to the partnership to establish your U.S. 
status and Bttoid withholding on your sharn of partnership 
income. 

The pg-son who gives Form W-9 to the partnership for 
purposes of establishing Its U.S. status ard avoiding withhokling 
on its allocable share of net income from the partnership 
conducting a trado or business in tho United Slatos is in tha 
followirg cases: 
• The U.S. O\\'ller of a disregarded entity and not the entity, 

Cat. No. 102a1 X FoiTll W-9 (Rev. 1CH!007) 
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SECOND AMEND!VlE~T TO LEASE 

This Second Amendment to Lease (this ''Second Amendment") is entered into as of this 
day of July, 2009 by and between MDG-FRE VIIl, LP, a Texas limited partnership, as 

s essor-in-interest to KLM Othello, LLC ("Landlord"), and Inland Northwest Renal Care 
Group, LLC. a Colorado limited liability company ("TenanC). 

WHEREAS, Landlord and Tenant are parties to a certain Lease dated October 15, 2008, 
together with any tmd all amendments. modifications, extensions, etc. (collectively, the ··Lease") as 
assigned to Landlord on October 15, 2008 (the 'Lease Assignment'). for cct1ain premises consisting 
of approximately 5,200 square feet and located at 530 S. I" Avenue. Othello, W A 9344 (the 
"Premises"), as more particularly described in the Lease; and 

WHEREAS, Landlord and Tenant desire to amend the Lease. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained and fin1her 
good and valuable consideration, the parties agree as follows: 

I. Base Rent table contained in Section 3, 1 of the Lease and Paragraph 7 of the First 
Amendment to Lease is hcn.:by deleted and replaced with the following: 

2. Tenunt finish Rent schedule contained in Paragraph 5 of the First Amendment to Lease is 
hereby deleted and incorporated into Pamgraph 1 ofthis Second Amendment. 

3. Exhibit A PrQtlert:r, Building. Premises contained in the Lease is hereby deleted and 
replaced with the attached Exhibit A-1 J>ropertv. Building, Premises. 

4 Exhibn B Conunencement Date Certificate contained in the Lease is hereby deleted and 
replaced with the attached Commencement Date Certi.fiG.ute. 

5. Except as modified herein, all tem1s of the Lease and f'it·st Amendment to Lease shall 
remain unchanged, and arc hereby ratified, republished and reaffirmed and arc incorporated into 
this Second Amendment. 

(execution page to follow) 

1 



lN WITNESS WHEREOF, Landlord and Tenant have executed tllis Second Amendment as of 
the day and year first above written. 

LANDLORD: 

MDG-FRE VIII, LP 

a Texas limited partnership 
By: MDG Development Group, LLC, 
A Texas limited liability company 

:.G"'"?!r ~ 
~=::::::::::=:::::::::::~ 

Name: ~CA,L..gjzpt..l"j 
Title: Manager 

TENANT: 

Inland Notthwest Renal Care Group, LLC 

a Colorado limited liability company 
By: Renal Care Group, Inc. 

Its: Member 

By: ___ -W.J.k:_ __ _ 

Namc:. __ f?a-ut...l.-Colantonio 
Assistant Treasurer Title: __ _ 
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EXHIBIT A-1 

PROPERT\' • BUILDING, PREMISES 

WJSTREET 

----:·. ~~-~--~· -- -~-r0- --~:·------- ----! 
__ -, : i -: -n·····rr~ · 10 1 ,'r'l·· -;I·Tr ·-., 1 

I ' • ·-· I .. ' - 1 I - J I j_J_U,. L ,, . L .. L. I I . ji _____ ll _____ ----'1' ___________ 1 I I 
I I ,._'[ I I : I 
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EXHIBITB 

COMMENCEMENT DATE CERTIFICATE 

This Commencement Date Certificate is made as of this _jc1ay of July, 2009 between MDG­
FR~ V!ll, LP. a Texas limited partnership, as successor-in-interest to KLM Othello. LLC 
("Landlord"} and lnland Xorthwest Renal Care Group, LLC, a Colorado limited liability company 
(""Tenanf'), 

ViHEREAS. the parries entered into a lease dmed October 15th. 200S (the "Lease") attached hereto 
and incorporated by reference, in which Landlord leased to Tenant that certain property located at 53(1 S. 
1st Avenue in the City of Othello. Adams County, Washington and containing approximately 5.200 
square feet (tlte "Building"). 

WHEREAS, Landlord and Tenant desire to confirm the Conunence111ent Date and certain other 
facts concemi.ng the Lease. 

NOW. THEREFORE in consideration of the mutual covenants herein contained and further good 
and valuable consideration, the partit:o hereto incorporate the following into the tenus of their exi~ting 
Lease: 

I. The portion of the Building being leased by Tenant has been re-measurecl by the Architect of record and 
is confirmed to actually contain approximately 5,215 square feet. Tbe Tenant's Pro-rata share is I 00%. 

l. Landlord's Work was Substantially Complete on June 8, 2009 according to the ten11s of the Lease and 
the · f~:,ant assumed possession of the Premises on such date. 

J. The Conuncncement Date ot the Lease is July 8, 2009. 

4. Lease term is twelve (12) year~ from the Co1mnencement Date. 

5. The Final Project Costs- Rent Summary is allached hereto as Exhibit B-1. 

6. Begituiing on the Commencement Date, Tenant shall pay to Landlord annual Base and Tenant Finish 
Rent. as described in the table below, in equal monthly installmento in advance on or before the first day 
of every calendar month, without any setotl" or deduction except as provided elsewhere in the Lease. 

7. EXcept for the specific modifications contained in tl1is C01ruuencement D::1te Certificate, all te11ns of the 
Lease, First Amendment to Lease and Second Amendment to Lca~e shall remain unchanged, and aro hereby 
ratified, republished and reaffirmed m1d are incorporated into this Agreement. 

(execution page to follow) 
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IN WITNESS WHEREOF, Landlord and Tenant have duly executed this Lease as of the date and year first 
het'llinabove written. 

LA..l\'DLORD: 
MDG~FRE VTU, LP, a Texas limited 
partnership 

By~~ Nam~U:S 
Title: Partner, MDG Development 
Gmup, LLC, the general partner of 
MDG·FRE VIII, LP 

TENA!oi"T: 
~LAN~ NORTHWEST RENAL CARE 
GROUP LLC, A COLORADO LIMITED 
LIABILITY COMPANY 
By: Renal Care Grou , h c., its member 

By. __ -=~~~~====--­
Name: ----':~'::-":_:_::':-":::::'-'-'~..c;...:-­
Title: 
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EXHIBIT B-1 

()c-."tl••l'lllt'JH 
l)r\lup 

FINAL PRO)ECT COSTS - RENT SUMMARY 

Project: FMC Othello, WA 

Owner: MDG 
Contractor: Gioffre companies 

Tenant: Fresenlus Medical care 
Estimated SF: 5,2DD 

Actual SF: 5,215 

TOTAL ADJU5TMEN1S 

Rent Summary 

Tolal Projecl Costs 

Years 1- B· 
Annual Rental Rate (TPC ' 9.45%): 

Mo. 
Cos! SF 

Years 7 •10: 
Annual Rental Rate (TPC • 9.45%): 

Mo. 
Cost SF 

Years 11 ·12: 
Annual Rental Rate (TPC • 9.45%): 

Mo. 
CosiSF 

SITE&oHELL 

LAND 
SEWER EXTENSION 

TENANT FINISH 
Lender·fmanclng 

Qr.lgliJi!ll.i!i'§'! 

$1,822,121 

$172,19!1 
$14.349 
$33.11 

$189,409 
$15,784 
$36.42 

$196,986 
$16,415 
$37.88 

728,000 

82,500 

10,000 
624,000 
377.621 

1,822,121 

A!nend!!d Lqasn 

$1,820,202 

$172,009 
$14,334 
$32.98 

$189,210 
$15.768 
$36.28 

$198,778 
$16,390 
$37.73 

Update: 3D·lun·09 

Ccrtmrate of Occupancy Date: 05/29/09 
Substantial CompleHan Date Date: 06/00/09 

Lease commencement Date: 07/0!1/09 



TI AMNDMENT TO LEASE

Th Thd Amendment to Lease (thi "Thd Amendment") is entered into as ofthi \ l. day
ofJanua, 2010 by and between MDG-FRE VIII, LP, a Texas lited partnership, as successor-in-
interest to KLM Othello, LLC ("Landlord"), and Inland Northwest Renal Care Group, LLC, a
Colorado lited liabilty company ("Tenat").

WHREAS, Landlord and Tenat are paries to a certin Lease dated October 15, 2008,
together wih any and all amendments, modifcations, extensions, etc. (collectively, the "Lease") as
assigned to Landlord on October 15,2008 (the 'Lease Assignent), for certin premies consising of

approxitely 5,200 squae feet and located at 530 S. 1 si Avenue, Othello, WA 9344 (the "Premies"),
as more pariculaly descnbed in the Lease; and

WHREAS, Landlord and Tenat desire to amend the Leas.

NOW, THREFORE, in consideration of the mutul covenats herein contained and fuher good
and valuable consideration, the paries agree as follows:

1. Paragraph 6 of the First Amendment to Lease is hereby deleted and replaced with the
following:

6. Section 2.1 of the Lease is hereby deleted and replaced with the following:

"2.1. Lease Term. The term ofthis Lease shall be for twelve (12) years ("Initial
Term") commencing on the date that is thi (30) days after the Delivery Date (the
"Commencement Date"). The parties shall execute and deliver the Commencement Date
Certifcate, in the form set forth in Exhibit "B" attached to this Lease, in order to
memorialie the Commencement Date."

2. Paragraph 8 Section 3.2.2 of the First Amendment is hereby deleted and replaced with the
following:

3.2.2. Determation of Fair Market Value. Fair Market Value shall be determed
as follows: Withi thi (30) days ofTenants exercise ofa Renewal Option pursuant to

Section 2.2 of this Lease, each party, at its own cost and by giving notice to the other
party, shall appoint a real estate appraiser with at least five (5) years full-time commercial
appraisal experience in the area in which the Premises are located to appraise the Fair
Market Value. The appraisers shall have fieen (15) days to agree upon the Fair Market
Value of the Premies. Any agreement reached by the two appraisers shall be binding
upon Landlord and Tenant. In the event that the two appraisers are unable to agree on the
Fair Market Value, Landlord and Tenant shall imediately and mutually select an
independent third appraiser meeting the qualications stated in this Section 3.2.2. The
third appraiser's determation of Fair Market Value shall be made withi ten (10) days,
and Landlord and Tenant shall share the cost of retaining the thid appraiser equally. The
thid appraiser's determation of the Fair Market Value of the Premies shall be averaged
together with the Fair Market Value determined by each ofthe intial two appraisers, and
such average shall establish the Fair Market Value for the puroses ofthi Lease. The

i



two appraisers or the thid appraiser, as the case may be, shall imediately notif the
parties of their determination of Fair Market Value ofthe Premises, which shall be binding
on both Landlord and Tenant and which shall serve as the Base Rent for the Option
Term."

Except as modifed herein, all terms of the Lease and First Amendment to Lease shall
remain unchanged, and are hereby ratifed, republished and reaffed and are incorporated into

this Thid Amendment.

IN WITNSS WHREOF, Landlord and Tenat have executed thi Thd Amendment as of the
day and year fist above wren.

LANLORD: TENAN:

MDG-FRE VI, LP Inland Northwest Renal Care Group, LLC

a Texas lied parnership

By: MDG Development Group, LLC,
A Texas lied libil companyItS:Gen~By: "

7

a Colorado lited libil company

By: Renal Care Group, Inc.

Its: Membr ~BY:~~
Name: -P A. CL ß' i: L. rJ

Marc Lieberman
Name: AssL Treasurer

Title: Maner Title:
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Exhibit 10B. 
 Proof of Land Ownership by Landlord 

 
  



TerraScan TaxSifter - ADAMS County Washington

http://adamswa.taxsifter.com/Assessor.aspx?keyId=372257&parcelNumber=1529032180001&typeID=1[10/18/2018 9:28:49 AM]

SIMPLE SEARCH SALES SEARCH REETSIFTER COUNTY HOME PAGE CONTACT DISCLAIMER HELP

WASHINGTON TAXSIFTER

2018 Market Value

Land: $86,400

Improvements: $1,262,800

Permanent Crop: $0

Total $1,349,200

2018 Taxable Value

Land: $86,400

Improvements: $1,262,800

Permanent Crop: $0

Total $1,349,200

2018 Assessment Data

District: 11 - OTHELLO INCORPORATED

Current Use/DFL: No

   

Total Acres: 1.24000

ADAMS COUNTY

Sherri L Brewer
Adams County Assessor 210 W Broadway Ave Ritzville, WA 99169

Assessor 
 Treasurer 
 Appraisal 
 MapSifter

Parcel
Parcel#: 1529032180001

 

Owner Name: WOODWORTH CAPITAL INC

DOR Code: 65 - Services - Professional Address1:

Situs: 530 S 1ST AVE, OTHELLO Address2: 3110 RUSTON WAY, STE D

Map Number: 152903 1529-03-00-241860-000-00100 City, State: TACOMA
WA

Status: Zip: 98402-5308

Description: LOT 1, CUMULUS FIRST STREET PLAT

Comment: SUBDIVIDED IN CREATED IN THE SUBDIVISION OF PARCEL #: 1529030680201 12/18/2008

Ownership
Owner's Name Ownership %

WOODWORTH CAPITAL INC 100 %

Sales History
Sale Date Sales Document # Parcels Excise # Grantor Grantee Price

01/29/10 WD-294289 1 26662 MGD-FRE VIII, LP WOODWORTH CAPITAL INC $1,728,195

12/02/08 WD-290867 1 25872 CUMULUS ASSOCIATES MDG-FRE VIII, LP $81,000

Building Permits
Permit No. Date Description Amount

2130   NEW SIGN $4,500.00

2106   VOIDED $0.00

2107   TENANT IMPROVEMENT $210,383.00

2104   5800 SQ FT SHELL ONLY - KIDNEY DIALYSIS CENTER $350,000.00

Historical Valuation Info
Year Billed Owner Land Impr. PermCrop Value Total Exempt Taxable

2018 WOODWORTH CAPITAL INC $86,400 $1,262,800 $0 $1,349,200 $0 $1,349,200

2017 WOODWORTH CAPITAL INC $86,400 $1,262,800 $0 $1,349,200 $0 $1,349,200

http://adamswa.taxsifter.com/Search/Results.aspx
http://adamswa.taxsifter.com/SalesSearch/SalesSearch.aspx
http://adamswa.reetsifter.com/
http://www.co.adams.wa.us/
http://adamswa.taxsifter.com/Contact.aspx
http://adamswa.taxsifter.com/Disclaimer.aspx
http://adamswa.taxsifter.com/Help.aspx
http://www.co.adams.wa.us/
http://adamswa.taxsifter.com/Treasurer.aspx?keyId=372257&parcelNumber=1529032180001&typeID=1
http://adamswa.taxsifter.com/AppraisalDetails.aspx?keyId=372257&parcelNumber=1529032180001&typeID=1
http://adamswa.mapsifter.com/default.aspx?parcel=1529032180001


TerraScan TaxSifter - ADAMS County Washington

http://adamswa.taxsifter.com/Assessor.aspx?keyId=372257&parcelNumber=1529032180001&typeID=1[10/18/2018 9:28:49 AM]

View Taxes

TX_RollYear_Search: 2018

2016 WOODWORTH CAPITAL INC $86,400 $805,100 $0 $891,500 $0 $891,500

2015 WOODWORTH CAPITAL INC $86,400 $805,100 $0 $891,500 $0 $891,500

2014 WOODWORTH CAPITAL INC $86,400 $805,100 $0 $891,500 $0 $891,500

Parcel Comments
Date Comment

12/18/08 SUBDIVIDED IN CREATED IN THE SUBDIVISION OF PARCEL #: 1529030680201 12/18/2008

Property Images
Click on an image to enlarge it.

1.0.6764.24232 Data current as of: 10/17/2018 4:10 PM

http://adamswa.taxsifter.com/Treasurer.aspx?keyId=372257&parcelNumber=1529032180001&typeID=1
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“Living Knowledge” between chapter 2 and 3.
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Fresenius Medical Care filed an Annual Report under Form 20-F with the Securities and Exchange 
Commission ( SEC ) with additional information on the company. Fresenius Medical Care’s Annual Report 
on Form 20-F may be obtained from the company.

The audited financial statements of the group’s holding company, Fresenius Medical Care AG & Co. KGaA, 
will be submitted electronically to the German Federal Gazette ( Bundesanzeiger ) who files these Financial 
Statements with the company register. These Financial Statements can be obtained from the company. 

The audited consolidated financial statements in accordance with § 315 a Commercial Code ( HGB ) will 
be submitted electronically to the German Federal Gazette ( Bundesanzeiger ) who files these consolidated 
financial statements with the company register. These financial statements can be obtained from the Company.

The publications can be also accessed on www.freseniusmedicalcare.com.
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143CO N S O L I DAT E D  S TAT E M E N T S 
O F  I N CO M E

CONSOLIDATED STATEMENTS OF INCOME
in $ THOUS, except share data

 

Note 2016 2015

Net revenue   

Health Care 14,949,086 13,801,298

Less: patient service bad debt provision 430,230 409,583

Net Health Care 14,518,856 13,391,715

Dialysis Products 3,391,931 3,345,867

 TOTAL 22 17,910,787 16,737,582

Costs of revenue

Dialysis Care 10,661,488 9,861,253

Dialysis Products 1,469,657 1,545,166

 TOTAL 12,131,145 11,406,419

Gross profit 5,779,642 5,331,163

Operating (income) expenses

Selling, general and administrative 3,044,663 2,895,581

Research and development 162,364 140,302

Income from equity method investees 22 (64,908) (31,452)

 �OPERATING INCOME 2,637,523 2,326,732

Interest income (46,644) (116,575)

Interest expense 452,177 508,035

Income before income taxes 2,231,990 1,935,272

Income tax expense 16 683,139 622,123

Net income 1,548,851 1,313,149

Less: Net income attributable to noncontrolling interests 305,584 283,704

�  �NET INCOME ATTRIBUTABLE TO SHAREHOLDERS  
OF  FMC AG & CO. KGAA 1,243,267 1,029,445

 BASIC EARNINGS PER SHARE 14 4.07 3.38 

 FULLY DILUTED EARNINGS PER SHARE 14 4.06 3.38 

See accompanying notes to consolidated financial statements.

T.  4 .1
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144 CO N S O L I DAT E D  S TAT E M E N T S 
O F  CO M PR E H E N S I V E  I N CO M E

CO N S O L I DAT E D  B A L A N C E  S H E E T S

CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME
in $ THOUS

 

Note 2016 2015

 NET INCOME 1,548,851 1,313,149

Gain (loss) related to cash flow hedges 19, 20 27,795 60,131

Actuarial gains (losses) on defined benefit pension plans 10, 20 (1,464) 81,834

Gain (loss) related to foreign currency translation 20  1,280 (352,125)

Income tax (expense) benefit related to components of other comprehensive income 20  (11,774) (43,353)

 OTHER COMPREHENSIVE INCOME (LOSS), NET OF TAX 20  15,837 (253,513)

 TOTAL COMPREHENSIVE INCOME 1,564,688 1,059,636

Comprehensive income attributable to noncontrolling interests 304,138 278,743

 �COMPREHENSIVE INCOME ATTRIBUTABLE TO SHAREHOLDERS  
OF  FMC AG & CO. KGAA 1,260,550 780,893

See accompanying notes to consolidated financial statements.

T.  4 . 2

CONSOLIDATED BALANCE SHEETS 
in $ THOUS, except share and per share data, December 31

Assets Note 2016 2015

Current assets   

Cash and cash equivalents 747,233 549,500

Trade accounts receivable less allowance for doubtful accounts  
of $ 508,562 in 2016 and $ 465,790 in 2015 3,524,258 3,285,196

Accounts receivable from related parties 2 220,797 218,285

Inventories 3 1,409,834 1,340,751

Prepaid expenses and other current assets 4 1,411,833 1,374,715

 TOTAL CURRENT ASSETS 7,313,955 6,768,447

Property, plant and equipment, net 5 3,773,213 3,425,574

Intangible assets 6 847,198 830,489

Goodwill 6 13,666,446 13,032,750

Deferred taxes 16 202,838 188,833

Investment in equity method investees 22 679,242 644,709

Other assets 451,050 474,452

 TOTAL ASSETS 26,933,942 25,365,254

See accompanying notes to consolidated financial statements.

T.  4 . 3
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CONSOLIDATED BALANCE SHEETS 
in $ THOUS, except share and per share data, December 31

Liabilities and shareholders’ equity Note 2016 2015

Current liabilities    

Accounts payable 606,694 627,828

Accounts payable to related parties 2 278,355 153,023

Accrued expenses and other current liabilities 7 2,653,185 2,503,137

Short-term debt 8 602,494 109,252

Short-term debt from related parties 8 3,162 19,052

Current portion of long-term debt and capital lease obligations 9 763,398 664,335

Income tax payable 130,009 72,819

 TOTAL CURRENT LIABILITIES 5,037,297 4,149,446

Long-term debt and capital lease obligations, less current portion 9 7,202,545 7,853,487

Other liabilities 658,842 465,625

Pension liabilities 10 540,267 585,328

Income tax payable 124,576 162,500

Deferred taxes 16 672,267 624,500

 TOTAL LIABILITIES 14,235,794 13,840,886

Noncontrolling interests subject to put provisions and other temporary equity 11 1,241,088 1,028,368

Shareholders’ equity

Ordinary shares, no par value, € 1.00 nominal value, 385,913,972 shares authorized, 
307,221,791 issued and 306,221,840 outstanding 12 379,585 387,162

Treasury stock, at cost 12 (66,895) (505,014)

Additional paid-in capital 12 2,977,972 3,470,308

Retained earnings 12 8,837,072 7,870,981

Accumulated other comprehensive (loss) income 20 (1,319,012) (1,336,295)

 �TOTAL FMC AG & CO. KGAA SHAREHOLDERS’ EQUITY 10,808,722 9,887,142

Noncontrolling interests not subject to put provisions 648,338 608,858

 TOTAL EQUITY 11,457,060 10,496,000

 TOTAL LIABILITIES AND EQUITY 26,933,942 25,365,254

See accompanying notes to consolidated financial statements.

T.  4 . 3
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146 CO N S O L I DAT E D  S TAT E M E N T S 
O F  C A S H  F LOW S

CONSOLIDATED STATEMENTS OF CASH FLOWS
in $ THOUS

Note 2016 2015

Operating activities    

Net income 1,548,851 1,313,149 

Adjustments to reconcile net income to net cash provided by  
operating activities:

Depreciation and amortization 5, 6, 22 775,945 717,322 

Change in deferred taxes, net (5,628) (45,452)

(Gain) loss on sale of fixed assets and investments (2,317) (2,318)

Compensation expense related to stock options 15 30,176 12,323 

Investments in equity method investees, net (58,608) (17,776)

Changes in assets and liabilities, net of amounts  
from businesses acquired:

Trade accounts receivable, net (242,289) (330,960)

Inventories (66,668) (301,009)

Prepaid expenses, other current and non-current assets 53,751 47,997 

Accounts receivable from related parties (79,445) (300)

Accounts payable to related parties 133,653 27,208 

Accounts payable, accrued expenses and other current and non-current liabilities 45,729 548,955 

Income tax payable 6,732 (9,092)

 NET CASH PROVIDED BY (USED IN) OPERATING ACTIVITIES 2,139,882 1,960,047 

See accompanying notes to consolidated financial statements.

T.  4 . 4
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CONSOLIDATED STATEMENTS OF CASH FLOWS
in $ THOUS

Note 2016 2015

Investing activities   

Purchases of property, plant and equipment 22 (1,029,992) (952,943)

Proceeds from sale of property, plant and equipment 17,662 17,408 

Acquisitions and investments, net of cash acquired, and purchases of intangible assets 21, 22 (577,581) (316,810)

Proceeds from divestitures 210,584 251,660 

 NET CASH PROVIDED BY (USED IN) INVESTING ACTIVITIES (1,379,327) (1,000,685)

  

Financing activities

Proceeds from short-term debt 891,266 287,526 

Repayments of short-term debt (379,119) (313,872)

Proceeds from short-term debt from related parties 137,588 58,804 

Repayments of short-term debt from related parties (153,638) (44,270)

Proceeds from long-term debt and capital lease obligations 2,292 6,035 

Repayments of long-term debt and capital lease obligations (732,874) (324,855)

Increase (decrease) of accounts receivable securitization program 124,000 (290,750)

Proceeds from exercise of stock options, net 49,065 94,166 

Dividends paid 12 (277,176) (263,244)

Distributions to noncontrolling interests (325,762) (284,474)

Contributions from noncontrolling interests 79,597 67,395 

 NET CASH PROVIDED BY (USED IN) FINANCING ACTIVITIES (584,761) (1,007,539)

 �EFFECT OF EXCHANGE RATE CHANGES ON CASH  
AND CASH EQUIVALENTS 21,939 (36,178)

Cash and cash equivalents

Net increase (decrease) in cash and cash equivalents 197,733 (84,355)

Cash and cash equivalents at beginning of period 549,500 633,855 

 CASH AND CASH EQUIVALENTS AT END OF PERIOD 747,233  549,500 

See accompanying notes to consolidated financial statements.
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148 CO N S O L I DAT E D  S TAT E M E N T 
O F  S H A R E H O L D E R S ’  E Q U I T Y

CONSOLIDATED STATEMENT OF SHAREHOLDERS’ EQUITY
in $ THOUS, except share data

Ordinary shares Treasury stock

Note
Number of

shares
No par

value
Number of  

shares Amount

 �BALANCE AT DECEMBER 31, 2014 311,104,251 385,215 (7,548,951) (505,014)

Proceeds from exercise of options  
and related tax effects 15 1,758,820 1,947 – –

Compensation expense related to stock options 15 – – – –

Vested subsidiary stock incentive plans 12 – – – –

Dividends paid 12 – – – –

Purchase / sale of noncontrolling interests – – – –

Contributions from / to noncontrolling interests – – – –

Expiration of put provisions and other reclassifications 11 – – – –

Changes in fair value of noncontrolling interests subject 
to put provisions 11 – – – –

Net income – – – –

Other comprehensive income ( loss ) 20 – – – –

Comprehensive income – – – –

 �BALANCE AT DECEMBER 31, 2015 312,863,071 387,162 (7,548,951) (505,014)

Proceeds from exercise of options  
and related tax effects 15 907,720 1,014 – –

Compensation expense related to stock options 15 – – – –

Vested subsidiary stock incentive plans 12 – – – –

Withdrawal of treasury stock 12 (6,549,000) (8,591) 6,549,000 438,119

Dividends paid 12 – – – –

Purchase / sale of noncontrolling interests – – – –

Contributions from / to noncontrolling interests – – – –

Expiration of put provisions and other reclassifications 11 – – – –

Changes in fair value of noncontrolling interests  
subject to put provisions 11 – – – –

Net income – – – –

Other comprehensive income ( loss ) 20 – – – –

Comprehensive income – – – –

 �BALANCE AT DECEMBER 31, 2016 307,221,791 379,585 (999,951) (66,895)

See accompanying notes to consolidated financial statements.
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CONSOLIDATED STATEMENT OF SHAREHOLDERS’ EQUITY
in $ THOUS, except share data

Note

Additional 
paid in  
capital

Retained
earnings

Accumulated 
other com
prehensive 

income (loss)

Total 
FMC AG & 
Co. KGaA 

share
holders’  

equity

 Non
controlling 

interests  
not subject 

to put  
provisions  Total 

 �BALANCE AT 
DECEMBER 31, 2014 3,546,075 7,104,780 (1,087,743) 9,443,313 585,058 10,028,371

Proceeds from exercise of options 
and related tax effects 15 87,065 – – 89,012 – 89,012

Compensation expense related 
to stock options 15 12,323 – – 12,323 – 12,323

Vested subsidiary stock  
incentive plans 12 (4,613) – – (4,613) – (4,613)

Dividends paid 12 – (263,244) – (263,244) – (263,244)

Purchase / sale of noncontrolling 
interests 7,461 – – 7,461 7,169 14,630

Contributions from / to 
noncontrolling interests – – – – (100,852) (100,852)

Expiration of put provisions and 
other reclassifications 11 – – – – (5,206) (5,206)

Changes in fair value of noncontroll
ing interests subject to put provisions 11 (178,003) – – (178,003) – (178,003)

Net income – 1,029,445 – 1,029,445 124,577 1,154,022

Other comprehensive income ( loss ) 20 – – (248,552) (248,552) (1,888) (250,440)

Comprehensive income – – – 780,893 122,689 903,582

 �BALANCE AT 
DECEMBER 31, 2015 3,470,308 7,870,981 (1,336,295) 9,887,142 608,858 10,496,000

Proceeds from exercise of options 
and related tax effects 15 49,307 – – 50,321 – 50,321

Compensation expense related 
to stock options 15 30,176 – – 30,176 – 30,176

Vested subsidiary stock  
incentive plans 12 (2,967) – – (2,967) – (2,967)

Withdrawal of treasury stock 12 (429,528) – – – – –

Dividends paid 12 – (277,176) – (277,176) – (277,176)

Purchase / sale of  
noncontrolling interests (1,212) – – (1,212) 13,105 11,893

Contributions from / to 
noncontrolling interests – – – – (107,354) (107,354)

Expiration of put provisions 
and other reclassifications 11 – – – – 9,756 9,756

Changes in fair value of noncontroll
ing interests subject to put provisions 11 (138,112) – – (138,112) – (138,112)

Net income – 1,243,267 – 1,243,267 123,482 1,366,749

Other comprehensive income ( loss ) 20 – – 17,283 17,283 491 17,774

Comprehensive income – – – 1,260,550 123,973 1,384,523

 �BALANCE AT 
DECEMBER 31, 2016 2,977,972 8,837,072 (1,319,012) 10,808,722 648,338 11,457,060

See accompanying notes to consolidated financial statements.
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150 N O T E S  TO  CO N S O L I DAT E D 
F I N A N C I A L  S TAT E M E N T S
Unless otherwise noted, numbers are stated in thousands, except share data.

1.  The Company and basis of presentation

The Company

Fresenius Medical Care AG & Co. KGaA ( FMC AG & Co. KGaA or the Company ), a German partnership limited by shares 
( Kommanditgesellschaft auf Aktien ), is the world’s largest kidney dialysis company, based on publicly reported sales 
and number of patients treated. The Company provides dialysis treatment and related dialysis care services to persons 
who suffer from end-stage renal disease ( ESRD ), as well as other health care services. The Company provides dialysis 
products for the treatment of ESRD, including products manufactured and distributed by the Company such as hemo-
dialysis machines, peritoneal cyclers, dialyzers, peritoneal solutions, hemodialysis concentrates, solutions and gran-
ulates, bloodlines, renal pharmaceuticals and systems for water treatment. The Company supplies dialysis clinics it 
owns, operates or manages with a broad range of products and also sells dialysis products to other dialysis service 
providers. The Company describes its other health care services as “Care Coordination”. Care Coordination current-
ly includes the coordinated delivery of pharmacy services, vascular, cardiovascular and endovascular specialty services, 
non-dialysis laboratory testing services, physician services, hospitalist and intensivist services, health plan services, 
ambulatory surgery center services and urgent care services, which, together with dialysis care services represent 
the Company’s Health Care Services.

In these notes, “FMC AG & Co. KGaA”, or the “Company”, “we”, “us” or “our” refers to the Company or the Compa-
ny and its subsidiaries on a consolidated basis, as the context requires. “Fresenius SE” and “Fresenius SE & Co. KGaA” 
refer to Fresenius SE & Co. KGaA, a German partnership limited by shares resulting from the change of legal form of 
Fresenius SE ( effective as of January 2011 ), a European Company ( Societas Europaea ) previously called Fresenius AG, 
a German stock corporation. “Management AG” and the “General Partner” refer to Fresenius Medical Care Manage-
ment AG which is FMC AG & Co. KGaA’s general partner and is wholly owned by Fresenius SE. “Management Board” 
refers to the members of the management board of Management AG and, except as otherwise specified, “Supervisory 
Board” refers to the supervisory board of FMC AG & Co. KGaA. “Ordinary shares” refers to the ordinary shares prior to 
the conversion in 2013 of the Company’s preference shares into ordinary shares. Following the conversion, the Com-
pany refers to their ordinary shares as “shares”, see note 12. The term “North America segment” refers to the North 
America operating segment; the term “EMEA segment” refers to the Europe, Middle East and Africa operating seg-
ment, the term “Asia-Pacific segment” refers to the Asia-Pacific operating segment, and the term “Latin America 
segment” refers to the Latin America operating segment. For further discussion of the Company’s operating segments, 
see note 22. 

Basis of presentation

The accompanying consolidated financial statements have been prepared in accordance with the United States’ 
generally accepted accounting principles ( U. S. GAAP ).

The preparation of consolidated financial statements in conformity with U. S. GAAP requires management to 
make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of contin-
gent assets and liabilities at the date of the consolidated financial statements and the reported amounts of revenues 
and expenses during the reporting period. Actual results could differ from those estimates. Such financial statements 
reflect all adjustments that, in the opinion of management, are necessary for a fair presentation of the results of the 
periods presented. All such adjustments are of a normal recurring nature.
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Summary of significant accounting policies

a )  Principles of consolidation
The consolidated financial statements include the earnings of all companies in which the Company has legal or 
effective control. This includes variable interest entities ( VIEs ) for which the Company is deemed the primary bene-
ficiary. The Company also consolidates certain clinics that it manages and financially controls. Noncontrolling inter-
ests represent the proportionate equity interests in the Company’s consolidated entities that are not wholly owned 
by the Company. Noncontrolling interests of acquired entities are valued at fair value. The equity method of account-
ing is used for investments in associated companies over which the Company has significant exercisable influence, 
even when the Company holds 50 % or less of the common stock of the entity. All significant intercompany transac-
tions and balances have been eliminated.

The Company has entered into various arrangements with certain legal entities whereby the entities’ equity 
holders lack the power to direct the activities that most significantly impact the entities’ performance, and the obli-
gation to absorb expected losses and receive expected residual returns of the legal entities. In these arrangements, 
the entities are VIEs in which the Company has been determined to be the primary beneficiary and which therefore 
have been fully consolidated. During 2016, as a result of the changes arising from the Financial Accounting Standards 
Board’s ( FASB ) Accounting Standards Update 2015 - 02 ( ASU 2015 - 02 ), the Company has reassessed all of its arrange-
ments with joint ventures and other partners. With the adoption of ASU 2015 - 02, the Company has presented the VIE 
data below on a retrospective basis which is applied using the VIE entities in place as of December 31, 2016 for 2015 
utilizing a pro forma presentation to ensure comparability. For further information on the Company’s adoption of 
ASU 2015 - 02, see 1 t ) below. In the North America segment, 111 formerly consolidated VIEs do not follow the variable 
interest entity guidance any longer, but are consolidated through contractual management agreements. In 2016, 
26 VIEs are now consolidated because of newly entered arrangements as well as one entity ceased to be a VIE because 
the arrangement was dissolved. In the EMEA segment, one VIE was liquidated. The Company has provided some or 
all of the following services to VIEs : management, financing or product supply. Consolidated VIEs generated approx-
imately $ 251,594 and $ 246,983 in revenue in 2016 and 2015, respectively. At December 31, 2016 and 2015 the Company 
provided funding to VIEs through loans and accounts receivable of $ 188,299 and $ 196,199, respectively. 

The table below shows the carrying amounts of the assets and liabilities of VIEs at December 31, 2016 and 2015 :

CARRYING AMOUNTS VIE S
in $ THOUS

2016 2015

Trade accounts receivable, net 80,080 97,326

Other current assets 85,948 80,596

Property, plant and equipment, intangible assets & other non-current assets 57,306 60,155

Goodwill 31,931 31,995

Accounts payable, accrued expenses and other liabilities 191,223 204,126

Non-current loans from related parties 54,301 41,151

Equity 9,741 24,795

T.  4 . 6
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b )  Cash and cash equivalents
Cash and cash equivalents comprise cash funds and all short-term, liquid investments with original maturities of up 
to three months.

c )  Inventories
Inventories are stated at the lower of cost ( determined by using the average or first-in, first-out method ) or net 
realizable value see note 3. Costs included in inventories are based on invoiced costs and / or production costs or the 
marked to market valuation, as applicable. Included in production costs are material, direct labor and production 
overhead, including depreciation charges.

d )  Property, plant and equipment
Property, plant, and equipment are stated at cost less accumulated depreciation see note 5. Significant improvements 
are capitalized; repairs and maintenance costs that do not extend the useful lives of the assets are charged to expense 
as incurred. Property and equipment under capital leases are stated at the present value of future minimum lease 
payments at the inception of the lease, less accumulated depreciation. Depreciation on property, plant and equipment 
is calculated using the straight-line method over the estimated useful lives of the assets ranging from 4 to 50 years 
for buildings and improvements with a weighted average life of 13 years and 3 to 19 years for machinery and equip-
ment with a weighted average life of 10 years. Equipment held under capital leases and leasehold improvements are 
amortized using the straight-line method over the shorter of the lease term or the estimated useful life of the asset. 
Internal use platform software that is integral to the computer equipment it supports is included in property, plant 
and equipment. The Company capitalizes interest on borrowed funds during construction periods. Interest capitalized 
during 2016 and 2015 was $ 4,954 and $ 6,082, respectively.

e )  Intangible assets and goodwill 
Intangible assets such as non-compete agreements, technology, distribution rights, patents, licenses to treat, licens-
es to manufacture, distribute and sell pharmaceutical drugs, exclusive contracts and exclusive licenses, trade names, 
management contracts, application software, acute care agreements, customer relationships and lease agreements 
are recognized and reported apart from goodwill see note 6. Patient relationships however are not reported as separate 
intangible assets due to the missing contractual basis but are part of goodwill.

Goodwill and identifiable intangibles with indefinite useful lives are not amortized but tested for impairment 
annually or when an event becomes known that could trigger an impairment. The Company identified trade names 
and certain qualified management contracts as intangible assets with indefinite useful lives because, based on an 
analysis of all of the relevant factors, there is no foreseeable limit to the period over which those assets are expect-
ed to generate net cash inflows for the Company. Intangible assets with finite useful lives are amortized over their 
respective useful lives to their residual values. The Company amortizes non-compete agreements over their useful 
life which on average is 6 years. Technology is amortized over its useful life of 15 years. Licenses to manufacture, 
distribute and sell pharmaceutical drugs, exclusive contracts and exclusive licenses are amortized over their useful 
life which on average is 10 years. Customer relationships are amortized over their useful life of 10 years. All other 
intangible assets are amortized over their weighted average useful lives of 7 years. The weighted average useful life 
of all amortizable intangible assets is 8 years. Intangible assets with finite useful lives are evaluated for impairment 
when events have occurred that may give rise to an impairment.

To perform the annual impairment test of goodwill, the Company identified its reporting units and determined 
their carrying value by assigning the assets and liabilities, including the existing goodwill and intangible assets, to 
those reporting units. The reporting units are the North America segment, EMEA segment, Asia-Pacific segment and 
the Latin America segment. For the purpose of goodwill impairment testing, all corporate assets and liabilities are 
allocated to the reporting units.
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In a first step, the Company compares the fair value of a reporting unit to its carrying amount. Fair value is 
determined using estimated future cash flows for the unit discounted by an after-tax weighted average cost of 
capital ( WACC ) specific to that reporting unit. Estimating the future cash flows involves significant assumptions, espe-
cially regarding future reimbursement rates and sales prices, number of treatments, sales volumes and costs. In 
determining discounted cash flows, the Company utilizes for every reporting unit, its three-year budget, projections 
for years for to ten and a representative growth rate for all remaining years. Projections for up to ten years are 
possible due to the stability of the Company’s business which, results from the non-discretionary nature of the Health 
Care Services the Company provides, the need for products utilized to provide such services and the availability of 
government reimbursement for a substantial portion of our services. The reporting units’ average revenue growth 
for the ten year planning period is within a mid single-digit range for the North America segment, EMEA segment 
and the Latin America segment, whereas for the Asia-Pacific segment the average revenue growth is in the high 
single-digits. A substantial portion of the Company’s profit is generated in the North America segment. The Com-
pany expects a stable operating income margin with a higher margin in dialysis business compensating a lower 
margin in Care Coordination. The reporting units’ respective expected growth rates for the period beyond ten years 
are : North America segment 1 %, EMEA segment 0 %, Asia-Pacific segment 4 % and Latin America segment 3.5 %. The 
discount factor is determined by the WACC of the respective reporting unit. The Company’s WACC consisted of a basic 
rate of 5.14 % for 2016. The basic rate is then adjusted by a country-specific risk rate and, if appropriate, by a factor 
to reflect higher risks associated with the cash flows from recent material acquisitions, until they are appropriately 
integrated, within each reporting unit. In 2016, WACCs for the reporting units ranged from 5.12 % to 15.88 %. 

In the case that the fair value of the reporting unit is less than its carrying value, a second step would be 
performed which compares the implied fair value of the reporting unit’s goodwill to the carrying value of its good-
will. If the fair value of the goodwill is less than the carrying value, the difference is recorded as an impairment.

To evaluate the recoverability of intangible assets with indefinite useful lives, the Company compares the fair 
values of intangible assets with their carrying values. An intangible asset’s fair value is determined using a discount-
ed cash flow approach or other methods, if appropriate.

f )  Derivative financial instruments
Derivative financial instruments, which primarily include foreign currency forward contracts and interest rate swaps, 
are recognized as assets or liabilities at fair value in the balance sheet see note 19. From time to time, the Company 
may enter into other types of derivative instruments which are dealt with on a transaction by transaction basis. 
Changes in the fair value of derivative financial instruments classified as fair value hedges and in the corresponding 
underlying assets and liabilities are recognized periodically in earnings, while the effective portion of changes in fair 
value of derivative financial instruments classified as cash flow hedges is recognized in accumulated other compre-
hensive income ( loss ) ( AOCI ) in shareholders’ equity. The ineffective portion is recognized in current net earnings. The 
change in fair value of derivatives that do not qualify for hedge accounting are recorded in the income statement 
and usually offset the changes in value recorded in the income statement for the underlying asset or liability.

g )  Foreign currency translation
For purposes of these consolidated financial statements, the U. S. dollar is the reporting currency. Substantially all 
assets and liabilities of the parent company and all non-U. S. subsidiaries are translated at year-end exchange rates, 
while revenues and expenses are translated at average exchange rates. Adjustments for foreign currency translation 
fluctuations are excluded from net earnings and are reported in AOCI. In addition, the translation adjustments of 
certain intercompany borrowings, which are of a long-term nature, are reported in AOCI.
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h )  Revenue recognition and allowance for doubtful accounts
Revenue recognition 

Health Care revenues, other than the hospitalist revenues discussed below, are recognized on the date the patient 
receives treatment and includes amounts related to certain services, products and supplies utilized in providing such 
treatment. The patient is obligated to pay for health care services at amounts estimated to be receivable based upon 
the Company’s standard rates or at rates determined under reimbursement arrangements. In the U. S., these arrange-
ments are generally with third party payors, such as Medicare, Medicaid or commercial insurers. Outside the U. S., 
the reimbursement is usually made through national or local government programs with reimbursement rates estab-
lished by statute or regulation. 

Dialysis product revenues are recognized upon transfer of title to the customer, either at the time of shipment, 
upon receipt or upon any other terms that clearly define passage of title. Product revenues are normally based upon 
pre-determined rates that are established by contractual arrangement.

For both, Health Care revenues and Dialysis Product revenues, patients, third party payors and customers are 
billed at our standard rates net of contractual allowances, discounts or rebates to reflect the estimated amounts to 
be receivable from these payors. 

In the U. S., hospitalist revenues are reported at the estimated net realizable amount from third-party payors, 
client hospitals, and others at the time services are provided. Third-party payors include federal and state agencies 
( under the Medicare and Medicaid programs ), managed care health plans, and commercial insurance companies. 
Inpatient acute care services rendered to Medicare and Medicaid program beneficiaries are paid according to a fee-
for-service schedule. These rates vary according to a patient classification system that is based on clinical, diagnos-
tic and other factors. Inpatient acute services generated through payment arrangements with managed care health 
plans and commercial insurance companies are recorded on an accrual basis in the period in which services are 
provided at established rates. Contractual adjustments and bad debts are recorded as deductions from gross revenue 
to determine net revenue. In addition to the net patient service revenue described below, the Company receives 
subsidies from hospitals to provide hospitalist services.

For services performed for patients where the collection of the billed amount or a portion of the billed amount 
cannot be determined at the time services are performed, health care entities must record the difference between 
the receivable recorded and the amount estimated to be collectible as a provision with the expense presented as a 
reduction of Health Care revenue. The provision includes such items as amounts due from patients without adequate 
insurance coverage and patient co-payment and deductible amounts due from patients with health care coverage. 
The Company determines the provision primarily on past collection history and reports it as “patient service bad debt 
provision” on the consolidated statements of income.

A portion of product revenues outside the North America segment is generated from arrangements which 
give the customer, typically a healthcare provider, the right to use dialysis machines. In the same contract the 
customer agrees to purchase the related treatment disposables at a price marked up from the standard price list. 
If the right to use the machine is conveyed through an operating lease, FMC AG & Co. KGaA does not recognize 
revenue upon delivery of the dialysis machine but recognizes revenue on the sale of disposables with revenue for 
the use of dialysis machines recognized over the term of the lease contract. If the lease of the machines is a sales 
type lease, ownership of the dialysis machine is transferred to the user upon installation of the dialysis machine at 
the customer site. In this type of contract, revenue is recognized in accordance with the accounting principles for 
sales type leases.

Any tax assessed by a governmental authority that is incurred as a result of a revenue transaction ( e. g. sales tax ) 
is excluded from revenues and the related revenue is reported on a net basis.
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Allowance for doubtful accounts
In the North America segment for receivables generated from Health Care Services, the accounting for the allowance 
for doubtful accounts is based on an analysis of collection experience and recognizing the differences between 
payors. The Company also performs an aging of accounts receivable which enables the review of each customer and 
their payment pattern. From time to time, accounts receivable are reviewed for changes from the historic collection 
experience to ensure the appropriateness of the allowances.

The allowance for doubtful accounts in the EMEA segment, the Asia-Pacific segment, the Latin America segment 
and the Dialysis Products business in the North America segment is an estimate comprised of customer specific 
evaluations regarding their payment history, current financial stability, and applicable country specific risks for receiv-
ables that are overdue more than one year. The changes in the allowance for these receivables are recorded in selling, 
general and administrative as an expense.

When all efforts to collect a receivable, including the use of outside sources where required and allowed, have 
been exhausted, and after appropriate management review, a receivable deemed to be uncollectible is considered 
a bad debt and written off.

i )  Research and development expenses
Research and development expenses are expensed as incurred.

j )  Income taxes
Current taxes are calculated based on the profit ( loss ) of the fiscal year and in accordance with local tax rules of the 
respective tax jurisdictions. Expected and executed additional tax payments and tax refunds for prior years are also 
taken into account. Benefits from income tax positions have been recognized only when it was more likely than not 
that the Company would be entitled to the economic benefits of the tax positions. The more-likely-than-not thresh-
old has been determined based on the technical merits that the position will be sustained upon examination. If a 
tax position meets the more-likely-than-not recognition threshold, management estimates the largest amount of tax 
benefit that is more than fifty percent likely to be realized upon settlement with a taxing authority, which becomes 
the amount of benefit recognized. If a tax position is not considered more likely than not to be sustained based 
solely on its technical merits, no benefits are recognized.

The Company recognizes deferred tax assets and liabilities for the future tax consequences attributable to 
temporary differences between the financial statement carrying amounts of existing assets and liabilities and their 
respective tax basis, tax credits and tax loss carryforwards. Deferred tax assets and liabilities are measured using the 
respective countries enacted tax rates to be applied to taxable income in the years in which those temporary differ-
ences are expected to be recovered or settled. A valuation allowance is recorded to reduce the carrying amount of 
the deferred tax assets to the amount more likely than not to be realized see note 16.

It is the Company’s policy that assets for uncertain tax positions are recognized to the extent it is more likely 
than not the tax will be recovered. It is also the Company’s policy to recognize interest and penalties related to its 
income tax positions as income tax expense.

k )  Impairment
The Company reviews the carrying value of its long-lived assets or asset groups with definite useful lives to be held 
and used for impairment whenever events or changes in circumstances indicate that the carrying value of these 
assets may not be recoverable. Recoverability of these assets is measured by a comparison of the carrying value of 
an asset to the future net cash flows directly associated with the asset. If assets are considered to be impaired, the 
impairment recognized is the amount by which the carrying value exceeds the fair value of the asset. The Company 
uses a discounted cash flow approach or other methods, if appropriate, to assess fair value.

Long-lived assets to be disposed of by sale are reported at the lower of carrying value or fair value less cost 
to sell and depreciation is ceased. Long-lived assets to be disposed of other than by sale are considered to be held 
and used until disposal.

For the Company’s policy related to goodwill impairment see 1e. 
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l )  Debt issuance costs
Debt issuance costs related to a recognized debt liability are presented on the balance sheet as a direct deduction from 
the carrying amount of that debt liability. These costs are amortized over the term of the related obligation see note 9.

m )  Self-insurance programs 
Under the Company’s insurance programs for professional, product and general liability, auto liability and worker’s 
compensation claims and medical malpractice claims, the Company’s largest subsidiary is partially self-insured for 
professional liability claims. For all other coverage, the Company assumes responsibility for incurred claims up to 
predetermined amounts above which third party insurance applies. Reported liabilities for the year represent esti-
mated future payments of the anticipated expense for claims incurred ( both reported and incurred but not report-
ed ) based on historical experience and existing claim activity. This experience includes both the rate of claims 
incidence ( number ) and claim severity ( cost ) and is combined with individual claim expectations to estimate the 
reported amounts.

n )  Concentration of risk
The Company is engaged in the manufacture and sale of products for all forms of kidney dialysis, principally to 
healthcare providers throughout the world, and in providing kidney dialysis treatment. The Company also provides 
additional health care services under Care Coordination. The Company performs ongoing evaluations of its custom-
ers’ financial condition and, generally, requires no collateral.

Revenues which were earned and subject to regulations under Medicare and Medicaid, governmental health-
care programs administered by the United States government, were approximately 32 % in 2016 and 2015 of the 
Company’s worldwide revenues.

No single debtor other than U. S. Medicare and Medicaid accounted for more than 5 % of total trade accounts 
receivable in any of these years. Trade accounts receivable outside the North America segment are, for a large part, 
due from government or government-sponsored organizations that are established in the various countries within 
which the Company operates. Amounts pending approval from third party payors represent less than 3 % at Decem-
ber 31, 2016.

See note 3 for discussion of suppliers with long-term purchase commitments.

o )  Legal contingencies 
From time to time, during the ordinary course of the Company’s operations, the Company is party to litigation and 
arbitration and is subject to investigations relating to various aspects of its business see note 18. The Company regu-
larly analyzes current information about such claims for probable losses and provides accruals for such matters, 
including the estimated legal expenses and consulting services in connection with these matters, as appropriate. The 
Company utilizes its internal legal department as well as external resources for these assessments. In making the 
decision regarding the need for loss accrual, the Company considers the degree of probability of an unfavorable 
outcome and its ability to make a reasonable estimate of the amount of loss.

The filing of a suit or formal assertion of a claim or assessment, or the disclosure of any such suit or assertion, 
does not necessarily indicate that accrual of a loss is appropriate.
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p )  Earnings per share 
Basic earnings per share is calculated by dividing net income attributable to shareholders by the weighted average 
number of shares outstanding during the year. Diluted earnings per share include the effect of all potentially dilutive 
instruments on shares that would have been outstanding during the years presented had the dilutive instruments 
been issued.

Equity-settled awards granted under the Company’s stock incentive plans see note 15 are potentially dilutive 
equity instruments.

q )  Treasury stock
The Company may, from time to time, acquire its own shares ( treasury stock ) as approved by its shareholders. The 
acquisition, sale or retirement of its treasury stock is recorded separately in equity. For the calculation of basic earn-
ings per share, treasury stock is not considered outstanding and is therefore deducted from the number of shares 
outstanding with the value of such treasury stock shown as a reduction of the Company’s equity.

r )  Employee benefit plans
For the Company’s funded benefit plans, the defined benefit obligation is offset against the fair value of plan assets 
( funded status ). A pension liability is recognized in the consolidated balance sheets if the defined benefit obligation 
exceeds the fair value of plan assets. A pension asset is recognized ( and reported under “Other assets and notes 
receivables” in the consolidated balance sheets ) if the fair value of plan assets exceeds the defined benefit obligation 
and if the Company has a right of reimbursement against the fund or a right to reduce future payments to the fund. 
Changes in the funded status of a plan resulting from actuarial gains or losses and prior service costs or credits that 
are not recognized as components of the net periodic benefit cost are recognized through accumulated other com-
prehensive income, net of tax, in the year in which they occur. Actuarial gains or losses and prior service costs are 
subsequently recognized as components of net periodic benefit cost when realized. The Company uses December 31 
as the measurement date when measuring the funded status of all plans.

s )  Share-based plans
The grant date fair value of stock options and convertible equity instruments that are settled by delivering equity-
instruments granted to the Management Board and executive employees of the group entities by FMC AG & Co. KGaA 
is measured using the binominal option pricing model and recognized as expense over the vesting period of the 
stock option plans. For certain exceptions a shorter vesting period may apply after which the stock options will not 
forfeit in any way. In such cases the vesting period is shortened accordingly.

The balance sheet date fair value of cash-settled phantom stocks granted to the Management Board and 
executive employees of the Company is calculated using the binominal option pricing model. The corresponding 
liability based on the balance sheet date fair value is accrued over the vesting period of the phantom stock plans. 
For certain exceptions a shorter vesting period may apply after which the phantom stocks will not forfeit in any way. 
In such cases the vesting period is shortened accordingly.

The balance sheet date fair value of cash-settled performance shares granted to the Management Board and 
executive employees of the Company is calculated using the Monte Carlo pricing model. The corresponding liability 
based on the balance sheet date fair value is accrued over the vesting period of the performance share plan. For 
certain exceptions a shorter vesting period may apply after which the performance shares will not forfeit in any way. 
In such cases the vesting period is shortened accordingly.

Two of the Company’s subsidiaries are authorized to issue Incentive Units see note 15. The balance sheet date 
fair value of the awards under the subsidiary stock incentive plans, whereby Incentive Units are issued by certain of 
the Company’s subsidiaries, is calculated using the Monte Carlo pricing model. The corresponding liability is accrued 
over the vesting period of the Incentive Units.
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t )  Recent pronouncements
Recently implemented accounting pronouncements

On February 18, 2015, FASB issued ASU 2015 - 02, Consolidation ( Topic 810 ) : Amendments to the Consolidation Analysis, 
which focuses on clarifying guidance related to the evaluation of various types of legal entities such as limited part-
nerships, limited liability corporations and certain security transactions for consolidation. The update is effective for 
fiscal years beginning after December 15, 2015, and for interim periods within fiscal years beginning after December 15, 
2015. The Company has implemented ASU 2015 - 02 on a retrospective basis which is applied using the VIE entities in 
place as of December 31, 2016 for 2015 utilizing a pro forma presentation to ensure comparability. These types of legal 
entities are predominantly utilized in the U. S. The consolidation disclosures in “a ) principles of consolidation” above 
were amended in relation to this ASU. 

On November 20, 2015, FASB issued Accounting Standards Update 2015 - 17 ( ASU 2015 - 17 ) Income Taxes ( Topic 740 ) : 
Balance Sheet Classification of Deferred Taxes, which focuses on reducing the complexity of classifying deferred 
taxes on the balance sheet. ASU 2015 - 17 eliminates the current requirement for organizations to present deferred tax 
liabilities and assets as current and non-current in a classified balance sheet and requires the classification of all 
deferred tax assets and liabilities as non-current. The update is effective for fiscal years and interim periods within 
those years beginning after December 15, 2016. The Company adopted this ASU as of March 31, 2016. In accordance 
with ASU 2015 - 17, deferred taxes recorded as of December 31, 2015 within current assets and liabilities have been 
reclassified to non-current assets and liabilities in the amount of $ 216,127 and $ 36,399, respectively. As a result of 
deferred tax netting, non-current assets and liabilities were then adjusted in the amount of $ 168,232.

The Company has prepared its consolidated financial statements in accordance with U. S. GAAP for the periods 
presented in these notes. The discussion below regarding accounting standards not yet adopted does not apply 
beyond the fiscal year 2016. Starting on January 1, 2017, the Company will prepare its consolidated financial statements 
in accordance with International Financial Reporting Standards. 

Recent accounting pronouncements not yet adopted 
On May 28, 2014, the FASB issued Accounting Standards Update 2014 - 09 ( ASU 2014 - 09 ), Revenue from Contracts with 
Customers, Topic 606. Simultaneously, the IASB published its equivalent revenue standard, “IFRS 15”, Revenue from 
Contracts with Customers. The standards are the result of a convergence project between FASB and the IASB. This 
update specifies how and when companies reporting under U. S. GAAP will recognize revenue as well as providing 
users of financial statements with more informative and relevant disclosures. ASU 2014 - 09 supersedes some guidance 
included in topic 605, Revenue Recognition, some guidance within the scope of Topic 360, Property, Plant, and 
Equipment, and some guidance within the scope of Topic 350, Intangibles – Goodwill and Other. This ASU applies to 
nearly all contracts with customers, unless those contracts are within the scope of other standards ( for example, 
lease contracts or insurance contracts ). With the issuance of Accounting Standards Update 2015 - 14 ( ASU 2015 - 14 ), 
Revenue from Contracts with Customers ( Topic 606 ) : Deferral of the Effective Date on August 12, 2015, the effective 
date of ASU 2014 - 09 for public business entities, among others, was deferred from fiscal years and interim periods 
within those years beginning after December 15, 2016 to fiscal years and interim periods within those years beginning 
after December 15, 2017. Earlier adoption is permitted. There will be no impact from ASU 2014 - 09; however, the Com-
pany is currently evaluating the impact of IFRS 15, in conjunction with all amendments to the standard, on its con-
solidated financial statements. Based on the Company’s evaluation, it expects differences to the current accounting 
mainly with regard to the calculation of the transaction price for Health Care Services provided. IFRS 15 requires the 
consideration of implicit price concessions when determining the transaction price. This will lead to a corresponding 
decrease of revenues from Health Care Services and thus will no longer be included in selling, general and adminis-
trative expenses as an allowance for doubtful accounts. The first analysis of this issue showed a decrease of revenue 
by approximately 2 – 3 % without any effect on net income. A more detailed quantification of the impact of IFRS 15 is 
not yet possible. The Company is also evaluating accounting policy options and transition methods of IFRS 15.
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On February 25, 2016, FASB issued Accounting Standards Update 2016 - 02 ( ASU 2016 - 02 ) Leases ( Subtopic 842 ). 
ASU 2016 - 02 is expected to increase transparency and comparability by recognizing lease assets and lease liabilities 
from lessees on the balance sheet and disclosing key information about leasing arrangements in the financial state-
ments. The lessor accounting is largely unchanged. The updates are effective for fiscal years and interim periods 
within those years beginning after December 15, 2018. Early applications of the amendments in these updates are 
permitted. There will be no impact from ASU 2016 - 02; however, the IASB issued IFRS 16, Leases, which supersedes the 
current standard on lease-accounting, IAS 17, as well as the interpretations IFRIC 4, SIC-15 and SIC-27. The Company 
expects a balance sheet extension due to the “on balance sheet” recognition of right of use assets and liabilities for 
agreed lease payment obligations related to certain leased clinics and buildings which are currently classified as 
operating leases. Based on a first impact analysis as of December 31, 2015, using certain assumptions and simplifi
cations, the Company expects a financial debt increase of approximately € 4,000,000. Referring to the consolidated 
statement of income, the Company expects an EBITDA ( earnings before interest, taxes, depreciation and amortization ) 
as well as operating income improvement due to the separation of rent expenses in depreciation and interest expens-
es but without effect on the cash outflows. The Leverage Ratio ( debt / EBITDA ratio – financial debt is compared to 
EBITDA adjusted for acquisitions made within the reporting period with a purchase price above a $ 50,000 threshold 
as defined in the Amended 2012 Credit Agreement ( the Amended 2012 Credit Agreement see note 9 ) and non-cash 
charges ) will increase by about 0.5. The impact on the Company will depend on the contract portfolio at the effec-
tive date, as well as the transition method. The Company expects to apply the modified retrospective method after 
review of the analysis performed. Currently, the Company is evaluating optional exceptions of IFRS 16.

On January 5, 2016, FASB issued Accounting Standards Update 2016 - 01 ( ASU 2016 - 01 ) Financial Instruments – 
Overall ( Subtopic 825 - 10 ) : Recognition and Measurement of Financial Assets and Financial Liabilities. ASU 2016 - 01 
focuses on improving the recognition and measurement of financial instruments to provide users of financial state-
ments with more decision-useful information. ASU 2016 - 01 affects the accounting treatment and disclosures related 
to financial instruments and equity instruments. The update is effective for fiscal years and interim periods within 
those years beginning after December 15, 2017. Earlier adoption is generally not permitted. On June 16, 2016, FASB 
issued Accounting Standards Update 2016 - 13 ( ASU 2016 - 13 ) Financial Instruments – Credit Losses ( Topic 326 ) : Mea-
surement of Credit Losses on Financial Instruments. ASU 2016 - 13 amends guidance on reporting credit losses for assets 
held at amortized cost basis and available for sale financial assets. For Securities and Exchange Commission filers, 
these updates are effective for fiscal years and interim periods within those years beginning after December 15, 2019. 
Early adoption is permitted as of the fiscal years beginning after December 15, 2018, including interim periods with-
in those fiscal years. There will be no impact from ASU 2016 - 01 or ASU 2016 - 13; however, in July 2014, the IASB issued 
a new version of IFRS 9, Financial Instruments. This IFRS 9 version is considered the final and complete version, which 
replaces IAS 39 upon application of IFRS 9. IFRS 9 includes all prior guidance on the classification and measurement of 
financial assets and financial liabilities as well as hedge accounting and introduces requirements for impairment of 
financial instruments as well as modified requirements for the measurement categories of financial assets. The Com-
pany concluded that IFRS 9 will not be adopted early and is currently evaluating the impact on its consolidated 
financial statements. In accordance with IAS 39, the majority of the non-derivative financial assets are measured at 
amortized costs. The analysis on the business model and the contractual cash flow characteristics of each instrument 
is still ongoing. The requirements on the classification and measurement of non-derivative financial liabilities have 
not significantly changed. The Company anticipates a limited impact on its consolidated financial statements. Deriv-
atives not designated as hedging instruments will continue to be classified and measured at fair value through 
profit and loss. Further, the Company intends to implement the simplified method to determine the provisions for 
risks from trade accounts receivable, receivables from lease contracts and capitalized contract costs according to 
IFRS 15. A quantification of the impact is not yet possible. Based on currently available information, derivative finan-
cial instruments presently designated as hedging instruments are also qualified for hedge accounting according to 
the requirements of IFRS 9. The Company is also evaluating accounting policy choices and transition methods of IFRS 9.
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2.  Related party transactions

Fresenius SE is the Company’s largest shareholder and owns 30.82 % of the Company’s outstanding shares, excluding 
treasury shares held by the Company, at December 31, 2016. The Company has entered into certain arrangements for 
services, leases and products with Fresenius SE or its subsidiaries and with certain of the Company’s equity method 
investees as described in item a ) below. The Company’s terms related to the receivables or payables for these services, 
leases and products are generally consistent with the normal terms of the Company’s ordinary course of business 
transactions with unrelated parties. Financing arrangements as described in item b ) below have agreed upon terms 
which are determined at the time such financing transactions occur and reflect market rates at the time of the 
transaction. The relationship between the Company and its key management personnel who are considered to be 
related parties is described in item c ) below. Our related party transactions are settled through Fresenius SE’s cash 
management system where appropriate.

a )  Service agreements, lease agreements and products

The Company is party to service agreements with Fresenius SE and certain of its affiliates ( collectively, the Fresenius 
SE Companies ) to receive services, including, but not limited to : administrative services, management information 
services, employee benefit administration, insurance, information technology services, tax services and treasury 
management services. The Company also provides central purchasing services to the Fresenius SE Companies. These 
related party agreements generally have a duration of 1 – 5 years and are renegotiated on an as needed basis when 
the agreement comes due. The Company provides administrative services to one of its equity method investees. 
In 2015, the Company also performed marketing and distribution services for certain of its equity method investees.

The Company is a party to real estate operating lease agreements with the Fresenius SE Companies, which 
mainly include leases for the Company’s corporate headquarters in Bad Homburg, Germany and production sites in 
Schweinfurt and St. Wendel, Germany. The leases were re-negotiated and revised upon expiration at the end of 2016. 
These new lease agreements began on January 1, 2017 and expire on December 31, 2026. Certain of the office lease 
contracts are commercially agreed but pending formal approval by the supervisory board of Fresenius SE. The Com-
pany expects formal approval of these contracts to be granted in the first quarter of 2017 with an effective date of 
January 1, 2017. Based upon an appraisal, the rents under the leases represent fair market value for such properties. 
As of December 31, 2016 and 2015, future minimum rental payments under non-cancelable operating leases with 
Fresenius SE were $ 18,022, including amounts pending formal approval above through September 2017, and $ 24,224 
as well as $ 128,436 and $ 16,215 with other Fresenius SE affiliates, respectively. These minimum rental payments are 
included within the amounts disclosed in note 17. 

In addition to the above mentioned service and lease agreements, the Company sold products to the Fresenius SE 
Companies and made purchases from the Fresenius SE Companies and equity method investees. In addition, Fresenius 
Medical Care Holdings, Inc. ( FMCH ) purchases heparin supplied by Fresenius Kabi USA, Inc. ( Kabi USA ), through an 
independent group purchasing organization ( GPO ). Kabi USA is an indirect, wholly-owned subsidiary of Fresenius SE. 
The Company has no direct supply agreement with Kabi USA and does not submit purchase orders directly to Kabi 
USA. FMCH acquires heparin from Kabi USA, through the GPO contract, which was negotiated by the GPO at arm’s 
length on behalf of all members of the GPO.

The Company entered into an agreement with a Fresenius SE company for the manufacturing of plasma collec-
tion devices. The Company agreed to produce 3,500 units which can be further increased to a maximum of 4,550 
units, over the length of the five year contract. On January 1, 2015, this manufacturing business was sold to Kabi USA 
for $ 9,327 for which a fairness opinion was obtained from a reputable global accounting firm. The disposal was 
accounted for as a transaction between parties under common control at the carrying amounts without the gener-
ation of profits. 

In December 2010, the Company formed a renal pharmaceutical company with Galenica Ltd., named Vifor 
Fresenius Medical Care Renal Pharma Ltd. ( VFMCRP ), an equity method investee of which the Company owns 45 %. 
The Company has entered into exclusive supply agreements to purchase certain pharmaceuticals from VFMCRP.
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Below is a summary, including the Company’s receivables from and payables to the indicated parties resulting 
from the above described transactions with related parties.

SERVICE AGREEMENTS, LEASE AGREEMENTS AND PRODUCTS
in $ THOUS

2016 2015
December 31,

2016
December 31,

2015

Sales of 
goods and 

services

Purchases 
of goods 

and 
services

Sales of 
goods and 

services

Purchases 
of goods 

and 
services

Accounts 
receivables

Accounts 
payables

Accounts 
receivables

Accounts 
payables

�Service agreements 1

Fresenius SE 431 22,381 254   20,262   139 54 422   3,185   

Fresenius SE affiliates 3,068 82,003 8,162 75,900 867 3,011 2,104   4,079   

Equity method investees 19,457 – 23,369 – 2,641 – 10,180    –     

 TOTAL 22,956 104,384 31,785 96,162 3,647 3,065 12,706   7,264   

Lease agreements

Fresenius SE – 10,488  – 9,621   – –  –  – 

Fresenius SE affiliates – 15,183  – 14,660   – –  –  – 

 TOTAL – 25,671  – 24,281   – –  –  – 

Products

Fresenius SE 2 – 5    – – –  –  – 

Fresenius SE affiliates 25,846 48,028 25,920   37,166   8,378 5,046 8,774   3,768   

Equity method investees – 410,927  –     275,340   – 58,322  –     8,253   

 TOTAL 25,848 458,955 25,925   312,506   8,378 63,368 8,774   12,021   

1	� In addition to the above shown accounts payables accrued expenses for service agreements with related parties amounted to $ 3,541 and $ 596  
at December 31, 2016 and 2015, respectively.

b )  Financing

The Company receives short-term financing from and provides short-term financing to Fresenius SE. The Company 
also utilizes Fresenius SE’s cash management system for the settlement of certain intercompany receivables and 
payables with its subsidiaries and other related parties. As of December 31, 2016 and December 31, 2015, the Compa-
ny had accounts receivables from Fresenius SE related to short-term financing in the amount of $ 208,589 and $ 131,252, 
respectively. As of December 31, 2016 and December 31, 2015, the Company had accounts payables to Fresenius SE 
related to short-term financing in the amount of $ 196,431 and $ 115,932, respectively. The interest rates for these cash 
management arrangements are set on a daily basis and are based on the then-prevailing overnight reference rate 
for the respective currencies.

On August 19, 2009, the Company borrowed € 1,500 ( $ 1,581 at December 31, 2016 and $ 1,633 at December 31, 
2015 ) from the General Partner on an unsecured basis at 1.335 %. The loan repayment has been extended periodical-
ly and is currently due August 22, 2017 with an interest rate of 1.054 %. On November 28, 2013, the Company borrowed 
an additional € 1,500 ( $ 1,581 at December 31, 2016 and $ 1,633 at December 31, 2015 ) with an interest rate of 1.875 % 
from the General Partner. This loan is due on November 24, 2017 with an interest rate of 1.021 %.

The Company provided unsecured term loans to one of its equity method investees during 2015 and 2016 in 
the amount of CHF 78,416 ( $ 79,618 based upon the average exchange rate for the twelve months ended December 31, 
2016 ). These loans were repaid in full during the first half of 2016. The loans were entered into in order to fund the 
2015 sale of European marketing rights for certain renal pharmaceuticals to the same equity method investee as well 

T.  4 . 7
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as to finance the investee’s payments for license and distribution agreements. These marketing rights were sold to 
this equity method investee in 2015 which resulted in a gain of approximately $ 11,137 after tax.

On June 12, 2014, the Company provided a one-year unsecured term loan to one of its equity method investees 
in the amount of $ 22,500 at an interest rate of 2.5366 %. This loan was repaid in full on June 12, 2015. 

At December 31, 2016 and December 31, 2015, a subsidiary of Fresenius SE held unsecured Senior notes issued 
by the Company in the amount of € 8,300 and € 8,300 ( $ 8,749 at December 31, 2016 and $ 9,036 at December 31, 2015 ), 
respectively. The senior notes were issued in 2011 and 2012, mature in 2021 and 2019, respectively, and each has a 
coupon rate of 5.25 % with interest payable semiannually. For further information on these senior notes see note 9.

On December 31, 2016 the Company provided a cash advance to Fresenius SE in the amount of € 36,245 ( $ 38,206 
at December 31, 2016 ) on an unsecured basis at an interest rate of 0.771 % which was repaid on January 2, 2017. On 
December 31, 2015 the Company borrowed from Fresenius SE in the amount of € 14,500 ( $ 15,786 at December 31, 2015 ) 
at an interest rate of 0.970 %. For further information on these loan agreements see note 8.

c )  Key management personnel

Due to the legal form of a German partnership limited by shares, the General Partner holds a key management 
position within the Company. In addition, as key management personnel, members of the Management Board and 
the Supervisory Board, as well as their close relatives, are considered related parties.

The Company’s Articles of Association provide that the General Partner shall be reimbursed for any and all 
expenses in connection with management of the Company’s business, including remuneration of the members of 
the General Partner’s supervisory board and the members of the Management Board. The aggregate amount reim-
bursed to the General Partner was $ 22,663 and $ 16,940, respectively, for its management services during 2016 and 
2015 and included an annual fee of $ 133 and $ 133, respectively, as compensation for assuming liability as general 
partner. The annual fee is set at 4 % of the amount of the General Partner’s share capital ( € 3,000 as of December 31, 
2016 ). As of December 31, 2016 and December 31, 2015, the Company had accounts receivable from the General Part-
ner in the amount of $ 183 and $ 486, respectively. As of December 31, 2016 and December 31, 2015, the Company had 
accounts payable to the General Partner in the amount of $ 15,491 and $ 17,806, respectively.

The Chairman of the Company’s Supervisory Board is also the Chairman of the supervisory board of Fresenius 
SE and of the general partner of Fresenius SE. He is also a member of the supervisory board of the Company’s Gen-
eral Partner. 

The Vice Chairman of the Company’s Supervisory Board is a member of the supervisory board of the general 
partner of Fresenius SE and Vice Chairman of the supervisory board of the Company’s General Partner. He is also 
Chairman of the Advisory Board of a charitable foundation that is the sole shareholder of the general partner of 
Fresenius SE. He is also a partner in a law firm which provided services to the Company and certain of its subsidiar-
ies. The Company incurred expenses in the amount of $ 1,392 and $ 958 for these services during 2016 and 2015, 
respectively. Four of the six members of the Company’s Supervisory Board, including the Chairman and Vice Chairman, 
are also members of the supervisory board of the Company’s General Partner.

The Chairman of the supervisory board of the Company’s General Partner is also the Chairman of the management 
board of the general partner of Fresenius SE, and the Chairman and Chief Executive Officer of the Management Board 
of the Company’s General Partner is a member of the Management Board of the general partner of Fresenius SE.
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3.  Inventories

At December 31, 2016 and December 31, 2015, inventories consisted of the following :

INVENTORIES
in $ THOUS

2016 2015

Finished goods 724,814 670,291

Health care supplies 381,908 395,342

Raw materials and purchased components 225,879 206,525

Work in process 77,233 68,593

 TOTAL 1,409,834 1,340,751

Under the terms of certain unconditional purchase agreements, the Company is obligated to purchase approximate-
ly $ 442,024 of materials, of which $ 213,338 is committed at December 31, 2016 for 2017. The terms of these agreements 
run 1 to 5 years.

4.  Prepaid expenses and other current assets

At December 31, 2016 and 2015, prepaid expenses and other current assets consisted of the following :

PREPAID EXPENSES AND OTHER CURRENT ASSETS
in $ THOUS

2016 2015

Available for sale financial assets 1 264,310 271,952

Insurance recoveries 220,000 220,000

Cost report receivable from Medicare and Medicaid 126,655 109,311

Payments on account 88,549 37,016

Other taxes receivable 79,833 69,684

Other deferred charges 68,648 63,210

Leases receivable 57,483 53,117

Prepaid rent 57,394 51,651

Income taxes receivable 54,959 131,396

Receivables for supplier rebates 50,168 48,625

Derivatives 41,913 27,021

Amounts due from managed locations 28,863 20,888

Prepaid insurance 17,491 21,848

Deposit / Guarantee / Security 15,913 15,276

Other 239,654 233,720

 TOTAL PREPAID EXPENSES AND OTHER CURRENT ASSETS 1,411,833 1,374,715

1	 The impact on the consolidated statements of income and the consolidated statements of shareholders‘ equity is not material.

The item “Insurance recoveries” includes the recognized amount in relation to the NaturaLyte® and GranuFlo® agreement 
in principle, which partially offsets the accrued settlement amount recorded in note 7. For further information see note 18.

The item “Other” primarily includes loans to customers, receivables from employees and notes receivables.

T.  4 . 8
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5.  Property, plant and equipment

At December 31, 2016 and 2015, property, plant and equipment consisted of the following :

ACQUISITION OR MANUFACTURING COSTS
in $ THOUS

Jan. 1,  
2016

Currency 
change

Changes in 
consolida
tion group Additions

Reclassi
fications Disposals

Dec. 31, 
2016

Land 65,076 196 231 3,652 (302) (293) 68,560

Buildings and improvements 2,758,018 (17,319) 14,772 181,850 276,449 (54,071) 3,159,699

Machinery and equipment 4,070,878 (66,081) 17,990 527,632 16,618 (187,484) 4,379,553

Machinery, equipment and rental 
equipment under capitalized leases 69,179 (166) 1,310 17,795 364 (403) 88,079

Construction in progress 445,431 257 1,080 312,185 (290,854) (1,882) 466,217

 �PROPERTY, PLANT 
AND EQUIPMENT 7,408,582 (83,113) 35,383 1,043,114 2,275 (244,133) 8,162,108

DEPRECIATION
in $ THOUS

Jan. 1,  
2016

Currency 
change

Changes in 
consolida
tion group Additions

Reclassi
fications Disposals

Dec. 31, 
2016

Land 1,329 (12) – – – 22 1,339

Buildings and improvements 1,529,982 (10,756) 4,729 223,885 2,570 (38,328) 1,712,082

Machinery and equipment 2,419,358 (40,380) (4,698) 421,756 (119) (163,641) 2,632,276

Machinery, equipment and rental 
equipment under capitalized leases 32,339 (454) (59) 11,877 (132) (373) 43,198

Construction in progress – – – – – – –

 �PROPERTY, PLANT 
AND EQUIPMENT 3,983,008 (51,602) (28) 657,518 2,319 (202,320) 4,388,895

NET BOOK VALUE
in $ THOUS, December 31

2016 2015

Land 67,221 63,747 

Buildings and improvements 1,447,617 1,228,036 

Machinery and equipment 1,747,277 1,651,520 

Machinery, equipment and rental equipment under capitalized leases 44,881 36,840 

Construction in progress 466,217 445,431 

 PROPERTY, PLANT AND EQUIPMENT 3,773,213 3,425,574 

T.  4 .10

T.  4 .11

T.  4 .12
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Depreciation expense for property, plant and equipment amounted to $ 657,518 and $ 606,964 for the years 
ended December 31, 2016 and 2015, respectively.

Included in machinery and equipment at December 31, 2016 and 2015 were $ 670,258 and $ 628,140, respectively, 
of peritoneal dialysis cycler machines which the Company leases to customers with end-stage renal disease on a 
month-to-month basis and hemodialysis machines which the Company leases to physicians under operating leases. 

Accumulated depreciation related to machinery, equipment and rental equipment under capital leases was 
$ 43,198 and $ 32,339 at December 31, 2016 and 2015, respectively.

6.  Intangible assets and goodwill

At December 31, 2016 and 2015, the carrying value and accumulated amortization of intangible assets other than 
goodwill consisted of the following :

ACQUISITION COSTS
in $ THOUS

Jan. 1,  
2016

Currency 
change

Changes in 
consolida
tion group Additions

Reclassi
fications Disposals

Dec. 31, 
2016

Amortizable intangible assets

Non-compete agreements 346,186 (1,086) 18,901 – – (3,063) 360,938

Technology 106,510 (3,525) 73,908 – – – 176,893

Licenses and distribution 
agreements 193,280 (488) 588 3,404 293 (4,330) 192,747

Customer relationships 262,754 (1,188) 200 – – – 261,766

Construction in progress 23,333 (169) 1,826 11,522 (13,101) (4,538) 18,873

Self-developed software 140,914 800 – 9,927 2,334 (149) 153,826

Other 357,065 (3,851) 19,589 9,419 11,927 (5,024) 389,125

 TOTAL 1,430,042 (9,507) 115,012 34,272 1,453 (17,104) 1,554,168

Non-amortizable intangible 
assets

Tradename 240,655 37 – – – – 240,692

Management contracts 7,016 51 – – (3,163) (407) 3,497

 TOTAL 247,671 88 – – (3,163) (407) 244,189

 INTANGIBLE ASSETS 1,677,713 (9,419) 115,012 34,272 (1,710) (17,511) 1,798,357

 GOODWILL 13,470,865 (18,875) 648,583 – 2,531 – 14,103,104

T.  4 .13
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AMORTIZATION
in $ THOUS

Jan. 1,  
2016

Currency 
change

Changes in 
consolida
tion group Additions

Reclassi
fications Disposals

Dec. 31, 
2016

Amortizable intangible assets

Non-compete agreements 273,220 (426) – 23,258 (12) (3,060) 292,980

Technology 57,821 – – 6,619 – – 64,440

Licenses and distribution 
agreements 112,167 (611) – 13,632 293 (4,329) 121,152

Customer relationships 35,347 (161) – 27,137 587 – 62,910

Construction in progress – – – – – – –

Self-developed software 72,797 (472) – 16,427 (4) (19) 88,729

Other 264,621 (2,868) (58) 31,354 545 (3,897) 289,697

 TOTAL 815,973 (4,538) (58) 118,427 1,409 (11,305) 919,908

Non-amortizable 
intangible assets

Tradename 31,251 – – – – – 31,251

Management contracts – – – – – – –

 TOTAL 31,251 – – – – – 31,251

 INTANGIBLE ASSETS 847,224 (4,538) (58) 118,427 1,409 (11,305) 951,159

 GOODWILL 438,115 (825) – – (632) – 436,658

NET BOOK VALUE
in $ THOUS, December 31

2016 2015

Amortizable intangible assets

Non-compete agreements 67,958 72,966 

Technology 112,453 48,689 

Licenses and distribution agreements 71,595 81,113 

Customer relationships 198,856 227,407 

Construction in progress 18,873 23,333 

Self-developed software 65,097 68,117 

Other 99,428 92,444 

 TOTAL 634,260 614,069 

Non-amortizable intangible assets

Tradename 209,441 209,404

Management contracts 3,497 7,016

 TOTAL 212,938 216,420

 INTANGIBLE ASSETS 847,198 830,489

 GOODWILL 13,666,446 13,032,750

T.  4 .14

T.  4 .15
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The amortization on intangible assets amounted to $ 118,427 and $ 110,359 for the years 2016 and 2015, respec-
tively. The table shows the estimated amortization expense of these assets for the following five years.

ESTIMATED AMORTIZATION EXPENSE
in $ THOUS

 2017 2018 2019 2020 2021

Estimated amortization expense 117,315 111,578 109,232 101,705 98,582

Goodwill

Changes in the carrying amount of goodwill are mainly a result of acquisitions and the impact of foreign currency 
translations. The Company’s acquisitions consisted primarily of the purchase of clinics in the normal course of oper-
ations in 2016 and 2015 as well as the purchase of a medical technology company focusing on the treatment of lung 
and cardiac failure in 2016 and the purchase of a distributor in the Asia-Pacific segment in 2015. The changes to 
goodwill in 2016 and 2015 are as follows :

GOODWILL
in $ THOUS

 

North 
America 
segment

EMEA 
segment

Asia- 
Pacific 

segment

Latin 
America 
segment

Segment  
Total Corporate Total

 �BALANCE AS OF  
DECEMBER 31, 2014 11,180,954 1,018,881 365,351 100,824 12,666,010 416,170 13,082,180

Goodwill acquired,  
net of divestitures 43,186 52,484 22,247 (1,018) 116,899 – 116,899

Reclassifications – 4,867 (2,774) – 2,093 (2,093) –

Foreign currency 
translation adjustment (561) (132,260) (11,250) (20,531) (164,602) (1,727) (166,329)

 �BALANCE AS OF  
DECEMBER 31, 2015 11,223,579 943,972 373,574 79,275 12,620,400 412,350 13,032,750

Goodwill acquired,  
net of divestitures 292,138 314,463 15,152 9,624 631,377 17,206 648,583

Reclassifications 3,163 – – – 3,163 – 3,163

Foreign currency 
translation adjustment (341) (20,331) (825) 5,377 (16,120) (1,930) (18,050)

 �BALANCE AS OF  
DECEMBER 31, 2016 11,518,539 1,238,104 387,901 94,276 13,238,820 427,626 13,666,446

T.  4 .16

T.  4 .17
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7.  Accrued expenses and other current liabilities

At December 31, 2016 and 2015, accrued expenses and other current liabilities consisted of the following :

ACCRUED EXPENSES AND OTHER CURRENT LIABILITIES
in $ THOUS

2016 2015

Accrued salaries, wages and incentive plan compensations 743,772 664,996

Unapplied cash and receivable credits 411,495 395,817

Accrued settlement 280,000 280,000

Accrued self-insurance 263,484 225,845

Accrued operating expenses 190,364 236,286

Lease obligations 122,402 105,469

Accrued interest 113,571 121,348

Withholding tax and VAT 93,777 84,918

Accrued variable payments outstanding for acquisitions 82,559 52,370

Derivatives 26,897 11,614

Other 324,864 324,474

 TOTAL ACCRUED EXPENSES AND OTHER CURRENT LIABILITIES 2,653,185 2,503,137

The item “Accrued settlement” includes accruals related to our NaturaLyte® and GranuFlo® agreement in principle, 
partially offset by insurance recoveries recorded in note 4. For further information see note 18.

The item “Other” in the table above includes accruals for legal and compliance costs, deferred income, com-
missions, bonuses and rebates, short-term position of pension liabilities and physician compensation.

8.  Short-term debt and short-term debt from related parties

At December 31, 2016 and December 31, 2015, short-term debt and short-term debt from related parties consisted of 
the following :

SHORT-TERM DEBT AND SHORT-TERM DEBT FROM RELATED PARTIES  
in $ THOUS

2016 2015

Borrowings under lines of credit 93,829  109,230  

Commercial paper program 501,662  –

Other 7,003  22  

 SHORT-TERM DEBT 602,494  109,252  

Short-term debt from related parties see note 2b 3,162  19,052  

 �SHORT-TERM DEBT AND SHORT-TERM DEBT FROM RELATED PARTIES 605,656  128,304  

T.  4 .18

T.  4 .19
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Borrowings under lines of credit and further availabilities

Borrowings under lines of credit in the amount of $ 93,829 and $ 109,230 at December 31, 2016 and 2015, respectively, 
represented amounts borrowed by the Company’s subsidiaries under lines of credit with commercial banks. The 
average interest rates on these borrowings at December 31, 2016 and 2015 were 6.49 % and 6.38 %, respectively. 

Excluding amounts available under the Amended 2012 Credit Agreement, at December 31, 2016 and 2015, the 
Company had $ 242,407 and $ 222,888 available under other commercial bank agreements. In some instances, lines of 
credit are secured by assets of the Company’s subsidiary that is party to the agreement or may require the Company’s 
guarantee. In certain circumstances, the subsidiary may be required to meet certain covenants. 

The Company and certain consolidated entities operate a multi-currency notional pooling cash management 
system. The Company met the conditions to offset balances within this cash pool for reporting purposes. At Decem-
ber 31, 2016 and 2015, cash and borrowings under lines of credit in the amount of $ 343,094 and $ 48,277 were offset 
under this cash management system. 

Commercial paper program

Commercial paper programs are flexible financing instruments to obtain short-term funding on the money market. 
Typically, commercial paper maturities range from a few days up to under two years. The Company established a 
commercial paper program on January 19, 2016 under which short-term notes of up to € 1,000,000 ( $ 1,054,100 ) can be 
issued. At December 31, 2016, the outstanding commercial paper amounted to € 476,000 ( $ 501,752 at December 31, 2016 ). 

Other 

At December 31, 2016 and 2015, the Company had $ 7,003 and $ 22 of other debt which was mainly related to fixed 
payments outstanding for acquisitions. 

Short-term debt from related parties

The Company is party to an unsecured loan agreement with Fresenius SE under which the Company or its subsidiar-
ies may request and receive one or more short-term advances up to an aggregate amount of $ 400,000 until maturi-
ty on October 30, 2017. The interest on the advance( s ) will be at a fluctuating rate per annum equal to LIBOR or 
EURIBOR as applicable plus an applicable margin. Advances can be repaid and reborrowed. At December 31, 2016, 
there were no advances from Fresenius SE under this facility. At December 31, 2015, the Company borrowed from 
Fresenius SE in the amount of € 14,500 ( $ 15,786 at December 31, 2015 ). For further information see note 2 b.



N
otes





 to


 consol








idated







 f
inanc





ial


 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

6

170

9.  Long-term debt and capital lease obligations

As of December 31, 2016 and December 31, 2015, long-term debt and capital lease obligations consisted of the following :

LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS
in $ THOUS

2016 2015

Amended 2012 credit agreement 2,365,522 2,611,580

Senior notes 4,923,476 5,325,618

Convertible bonds 401,333 407,705

Accounts receivable facility 173,965 50,185

Capital lease obligations 46,143 40,621

Other 55,504 82,113

 LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS 7,965,943 8,517,822

Less current portion (763,398) (664,335)

 �LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS,  
LESS CURRENT PORTION 7,202,545 7,853,487

The Company’s long-term debt as of December 31, 2016, all of which ranks equally in rights of payment, are described 
as follows :

Amended 2012 Credit Agreement

The Company originally entered into a syndicated credit facility of $ 3,850,000 and a five year period ( the 2012 Credit 
Agreement ) with a large group of banks and institutional investors ( collectively, the Lenders ) on October 30, 2012. 
On November 26, 2014, the 2012 Credit Agreement was amended to increase the total credit facility to approximate-
ly $ 4,400,000 ( approximately $ 3,800,000 as of December 31, 2016 due to quarterly repayments and currency effects ) 
and extend the term for an additional two years until October 30, 2019. 

As of December 31, 2016, the Amended 2012 Credit Agreement consists of :
	 A revolving credit facility of approximately $ 1,400,000 comprising a $ 1,000,000 revolving facility and a € 400,000 

revolving facility, which will be due and payable on October 30, 2019.
	 A term loan facility of $ 2,100,000, also scheduled to mature on October 30, 2019. Quarterly repayments of $ 50,000 

began in January 2015 with the remaining balance outstanding due October 30, 2019.
	 A term loan facility of € 252,000 scheduled to mature on October 30, 2019. Quarterly repayments of € 6,000 began 

in January 2015 with the remaining balance outstanding due October 30, 2019. 

Interest on the credit facilities is, at the Company’s option, at a rate equal to either ( i ) LIBOR or EURIBOR ( as applica-
ble ) plus an applicable margin or ( ii ) the Base Rate as defined in the Amended 2012 Credit Agreement plus an appli-
cable margin. At December 31, 2016 and 2015, the U. S.-dollar-denominated tranches outstanding under the Amended 
2012 Credit Agreement had a weighted average interest rate of 2.15 % and 1.72 %, respectively. At December 31, 2016 
and 2015, the euro-denominated tranche had an interest rate of 1.25 % and 1.38 %, respectively. 

T.  4 . 2 0
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The applicable margin is variable and depends on the Company’s consolidated leverage ratio which is a ratio 
of its consolidated funded debt less cash and cash equivalents held by the consolidated group to consolidated EBITDA 
( as these terms are defined in the Amended 2012 Credit Agreement ).

In addition to scheduled principal payments, indebtedness outstanding under the Amended 2012 Credit Agree-
ment would be reduced by portions of the net cash proceeds received from certain sales of assets. 

Obligations under the Amended 2012 Credit Agreement are secured by pledges of capital stock of certain 
material subsidiaries in favor of the Lenders. 

The Amended 2012 Credit Agreement contains affirmative and negative covenants with respect to the Compa-
ny and its subsidiaries. Under certain circumstances these covenants limit indebtedness, investments, and restrict 
the creation of liens. Under the Amended 2012 Credit Agreement the Company is required to comply with a maximum 
consolidated leverage ratio ( ratio of consolidated funded debt less cash and cash equivalents held by the consoli-
dated group to consolidated EBITDA ). Additionally, the Amended 2012 Credit Agreement provides for a limitation on 
dividends, share buy-backs and similar payments. Dividends to be paid are subject to an annual basket, which is 
€ 440,000 ( $ 463,804 at December 31, 2016 ) for 2017, and will increase in subsequent years. Additional dividends and 
other restricted payments may be made subject to the maintenance of a maximum leverage ratio.

In default, the outstanding balance under the Amended 2012 Credit Agreement becomes immediately due and 
payable at the option of the Lenders.

The following table shows the available and outstanding amounts under the Amended 2012 Credit Agreement 
at December 31, 2016 and 2015 :

AMENDED 2012 CREDIT AGREEMENT
in THOUS

Maximum amount available
2016

Balance outstanding 1
2016

Revolving credit USD $ 1,000,000 $ 1,000,000 $ 10,187 $ 10,187

Revolving credit EUR € 400,000 $ 421,640 – –

USD term loan $ 2,100,000 $ 2,100,000 $ 2,100,000 $ 2,100,000

EUR term loan € 252,000 $ 265,633 € 252,000 $ 265,633

 TOTAL $ 3,787,273 $ 2,375,820

Maximum amount available
2015

Balance outstanding 1
2015

Revolving credit USD $ 1,000,000 $ 1,000,000 $ 25,110 $ 25,110

Revolving credit EUR € 400,000 $ 435,480 – –

USD term loan $ 2,300,000 $ 2,300,000 $ 2,300,000 $ 2,300,000

EUR term loan € 276,000 $ 300,481 € 276,000 $ 300,481

 TOTAL $ 4,035,961 $ 2,625,591

1	 Amounts shown are excluding debt issuance costs.

At December 31, 2016 and 2015, the Company had letters of credit outstanding in the amount of $ 3,550 and $ 3,600, 
respectively, under the USD revolving credit facility, which are not included above as part of the balance outstanding 
at those dates but which reduce available borrowings under the applicable revolving credit facility.

T.  4 . 21
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Senior notes

At December 31, 2016 and 2015, the Company’s senior notes consisted of the following :

SENIOR NOTES
in THOUS

Book value in $

Face amount Maturity Coupon 2016 2015

Issuer / Transaction

FMC Finance VI S.A. 2010 € 250,000 July 15, 2016 5.50 % – 271,409

FMC Finance VIII S.A. 2011 1 € 100,000 October 15, 2016 3.21 % – 108,735

FMC US Finance, Inc. 2007 $ 500,000 July 15, 2017 6.875 % 499,098 497,363

FMC Finance VIII S.A. 2011 € 400,000 September 15, 2018 6.50 % 418,665 430,600

FMC US Finance II, Inc. 2011 $ 400,000 September 15, 2018 6.50 % 397,275 395,678

FMC US Finance II, Inc. 2012 $ 800,000 July 31, 2019 5.625 % 797,560 796,505

FMC Finance VIII S.A. 2012 € 250,000 July 31, 2019 5.25 % 262,464 270,655

FMC US Finance II, Inc. 2014 $ 500,000 October 15, 2020 4.125 % 496,798 495,944

FMC US Finance, Inc. 2011 $ 650,000 February 15, 2021 5.75 % 643,708 642,167

FMC Finance VII S.A. 2011 € 300,000 February 15, 2021 5.25 % 314,235 324,045

FMC US Finance II, Inc. 2012 $ 700,000 January 31, 2022 5.875 % 696,834 696,086

FMC US Finance II, Inc. 2014 $ 400,000 October 15, 2024 4.75 % 396,839 396,431

 TOTAL    4,923,476 5,325,618

1	 This note carried a variable interest rate which was 3.21 % at the last interest fixing.

All senior notes are unsecured and guaranteed on a senior basis jointly and severally by the Company and by FMCH 
and Fresenius Medical Care Deutschland GmbH ( D-GmbH ), ( together with FMCH, the Guarantor Subsidiaries ). The 
issuers may redeem the senior notes at any time at 100 % of principal plus accrued interest and a premium calculat-
ed pursuant to the terms of the indenture. The holders have the right to request that the issuers repurchase the 
senior notes at 101 % of principal plus accrued interest upon the occurrence of a change of control of the Company 
followed by a decline in the ratings of the respective senior notes. 

The Company has agreed to a number of covenants to provide protection to the holders which, under certain 
circumstances, limit the ability of the Company and its subsidiaries to, among other things, incur debt, incur liens, 
engage in sale-leaseback transactions and merge or consolidate with other companies or sell assets. At December 31, 
2016, the Company was in compliance with all of its covenants under the senior notes.

Convertible bonds

On September 19, 2014, the Company issued € 400,000 ( $ 514,080 at issuance ) principal amount of equity-neutral con-
vertible bonds ( the convertible bonds ) which have a coupon of 1.125 % and are due on January 31, 2020. The bonds 
were issued at par. The current conversion price is € 73.6054. Beginning November 2017, bond holders can exercise 
the conversion rights embedded in the bonds at certain dates. In order to fully offset the economic exposure from 
the conversion feature, the Company purchased call options on its shares ( share options ). Any increase of the Com-
pany’s share price above the conversion price would be offset by a corresponding value increase of the share options. 
The Company will amortize the remaining cost of these options and various other offering costs over the life of these 
bonds in the amount of € 19,265 ( $ 20,307 at December 31, 2016 ), effectively increasing the total interest rate to 2.611 %. 
The convertible bonds are jointly and severally guaranteed by FMCH and D-GmbH. 

T.  4 . 2 2
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Accounts receivable facility

The Company refinanced the accounts receivable facility on December 6, 2016 for a term expiring on December 6, 
2019 with the available borrowings of $ 800,000. 

The following table shows the available and outstanding amounts under the accounts receivable facility at 
December 31, 2016 and December 31, 2015.

ACCOUNTS RECEIVABLE FACILITY
in $ THOUS

Maximum amount available 1 Balance outstanding 2

2016 2015 2016 2015

Accounts receivable facility 800,000 800,000 175,000 51,000 

1	 Subject to availability of sufficient accounts receivable meeting funding criteria.
2	 Amounts shown are excluding debt issuance costs.

The Company also had letters of credit outstanding under the accounts receivable facility in the amount of $ 15,647 
at December 31, 2016 and $ 16,622 at December 31, 2015. These letters of credit are not included above as part of the 
balance outstanding at December 31, 2016 and 2015; however, they reduce available borrowings under the accounts 
receivable facility.

Under the accounts receivable facility, certain receivables are sold to NMC Funding Corporation ( NMC Funding ), 
a wholly-owned subsidiary. NMC Funding then assigns percentage ownership interests in the accounts receivable to 
certain bank investors. Under the terms of the Accounts Receivable Facility, NMC Funding retains the right, at any 
time, to recall all the then outstanding transferred interests in the accounts receivable. Consequently, the receivables 
remain on the Company’s consolidated balance sheet and the proceeds from the transfer of percentage ownership 
interests are recorded as long-term debt.

NMC Funding pays interest to the bank investors calculated based on the commercial paper rates for the par-
ticular tranches selected. At December 31, 2016 and 2015, the interest rate was 1.00 % and 0.89 %, respectively. Refi-
nancing fees, which include legal costs and bank fees, are amortized over the term of the facility.

Other

At December 31, 2016 and 2015, in conjunction with certain acquisitions and investments, the Company had fixed 
payments outstanding for acquisitions totaling approximately $ 25,895 and $ 4,115, respectively, of which $ 16,073 and 
$ 2,597, respectively, were classified as the current portion of long-term debt. 

Annual payments

Aggregate annual payments applicable to the Amended 2012 Credit Agreement, senior notes, the Convertible Bonds, 
the accounts receivable facility, capital leases and other borrowings for the five years subsequent to December 31, 
2016 and thereafter are :

ANNUAL PAYMENTS
in $ THOUS

 

2017  2018 2019 2020 2021 Thereafter Total

Annual  
payments 764,300 1,064,456 3,178,459 930,017 972,874 1,115,424 8,025,530

T.  4 . 2 3
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10.  Employee benefit plans

General

FMC AG & Co. KGaA recognizes pension costs and related pension liabilities for current and future benefits to qualified 
current and former employees of the Company. The Company’s pension plans are structured in accordance with the 
differing legal, economic and fiscal circumstances in each country. The Company currently has two types of plans, 
defined benefit and defined contribution plans. In general, plan benefits in defined benefit plans are based on all or 
a portion of the employees’ years of services and final salary. Plan benefits in defined contribution plans are deter-
mined by the amount of contribution by the employee and the employer, both of which may be limited by legislation, 
and the returns earned on the investment of those contributions. 

Upon retirement under defined benefit plans, the Company is required to pay defined benefits to former 
employees when the defined benefits become due. Defined benefit plans may be funded or unfunded. The Compa-
ny has five major defined benefit plans, one funded plan in the U. S. and one in France as well as one unfunded plan 
in Germany and two in France.

Starting 2016, the defined benefit plans in France were transferred from “Benefit plans offered by other 
subsidiaries” to the detailed reconciliations of the funded status and the plan assets, retrospectively for 2015. 
The adjustment of the benefit obligation at the beginning of 2015 has been implemented through the position 
“Other adjustments”.

Actuarial assumptions generally determine benefit obligations under defined benefit plans. The actuarial cal-
culations require the use of estimates. The main factors used in the actuarial calculations affecting the level of the 
benefit obligations are : assumptions on life expectancy, the discount rate and future salary and benefit levels. Under 
the Company’s funded plans, assets are set aside to meet future payment obligations. An estimated return on the 
plan assets is recognized as income in the respective period. Actuarial gains and losses are generated when there 
are variations in the actuarial assumptions and by differences between the actual and the estimated projected ben-
efits obligations and the return on plan assets for that year. The Company’s pension liability is impacted by these 
actuarial gains or losses.

Under defined contribution plans, the Company pays defined contributions to an independent third party as 
directed by the employee during the employee’s service life, which satisfies all obligations of the Company to the 
employee. The employee retains all rights to the contributions made by the employee and to the vested portion of 
the Company paid contributions upon leaving the Company. The Company has a defined contribution plan in the U. S.

Defined benefit pension plans

During the first quarter of 2002 FMCH, the Company’s U. S. subsidiary, curtailed its defined benefit and supplemental 
executive retirement plans. Under the curtailment amendment for substantially all employees eligible to participate 
in the plan, benefits have been frozen as of the curtailment date and no additional defined benefits for future services 
will be earned. The Company has retained all employee benefit obligations as of the curtailment date. Each year 
FMCH contributes to the plan covering United States employees at least the minimum amount required by the Employ-
ee Retirement Income Security Act of 1974, as amended. In 2016, FMCH’s minimum funding requirement was $ 9,600. 
In addition to the compulsory contributions, the Company voluntarily provided $ 100,965 to the defined benefit plan 
of which $ 100,000 was contributed in the third quarter of 2016. Expected funding for 2017 is $ 1,180.
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The benefit obligation for all defined benefit plans at December 31, 2016, was $ 855,861 ( 2015 : $ 822,626 ) which 
consists of the gross benefit obligation of $ 438,235 ( 2015 : $ 477,667 ) for the U. S. plan and of $ 4,231 ( 2015 : $ 4,063 ) for 
the French plan, which are funded by plan assets, and the benefit obligation of $ 404,779 ( 2015 : $ 333,320 ) for the 
German unfunded plan and $ 8,616 ( 2015 : $ 7,576 ) for the two French unfunded plans.

The following table shows the changes in benefit obligations, the changes in plan assets, the funded status 
of the pension plans and the net pension liability. Benefits paid as shown in the changes in benefit obligations rep-
resent payments made from both the funded and unfunded plans while the benefits paid as shown in the changes 
in plan assets include only benefit payments from the Company’s funded benefit plan.

FUNDED STATUS OF EMPLOYEE BENEFIT PLANS
in $ THOUS

2016 2015

Change in benefit obligation

Benefit obligation at January 1 822,626 877,722

Foreign currency translation (15,151) (40,646)

Other adjustments – 11,772

Service cost 25,335 25,825

Interest cost 29,330 28,016

Amendments – (410)

Transfer of plan participants 31 (102)

Actuarial ( gain ) loss 36,757 (56,250)

Benefits paid (34,008) (23,163)

Curtailments and settlements (9,059) (138)

 BENEFIT OBLIGATION AT DECEMBER 31 855,861 822,626

Change in plan assets

Fair value of plan assets at January 1 260,260 270,858

Foreign currency translation (3) –

Other adjustments – 102

Actual return on plan assets 13,225 (11,158)

Employer contributions 110,565 20,098

Benefits paid (30,707) (19,640)

Settlements (9,005) –

 FAIR VALUE OF PLAN ASSETS AT DECEMBER 31 344,335 260,260

 FUNDED STATUS AT DECEMBER 31 511,526 562,366

 BENEFIT PLANS OFFERED BY OTHER SUBSIDIARIES 35,550 30,059

 NET PENSION LIABILITY 547,076 592,425

T.  4 . 2 5
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Benefit plans offered by the U. S., Germany and France contain a pension liability of $ 511,526 and $ 562,366 at 
December 31, 2016 and 2015, respectively. The pension liability consists of a current portion of $ 4,726 ( 2015 : $ 4,393 ) 
which is recognized as a current liability in the line item “Accrued expenses and other current liabilities” in the balance 
sheet. The non-current portion of $ 506,800 ( 2015 : $ 557,973 ) is recorded as non-current pension liability in the balance 
sheet. Approximately 74 % of the beneficiaries are located in the U. S. and 6 % in France with the majority of the 
remaining 20 % located in Germany.

The accumulated benefit obligation for all defined benefit pension plans with an obligation in excess of plan 
assets was $ 780,820 and $ 759,171 at December 31, 2016 and 2015, respectively; the related plan assets had a fair value 
of $ 344,335 and $ 260,260 at December 31, 2016 and 2015, respectively.

Benefit plans offered by other subsidiaries outside of the U. S., Germany and France contain separate benefit 
obligations. The total net pension liability for these other plans was $ 35,550 and $ 30,059 at December 31, 2016 and 
2015 respectively and consists of a pension asset of $ 0 ( 2015 : $ 61 ) recognized as “Other non-current assets and notes 
receivables” and a current pension liability of $ 2,083 ( 2015 : $ 2,765 ), which is recognized as a current liability in the 
line item “Accrued expenses and other current liabilities”. The non-current pension liability of $ 33,467 ( 2015 : $ 27,355 ) 
for these plans is recorded as “Non-current pension liability” in the balance sheet.

At December 31, 2016 the weighted average duration of the defined benefit obligation was 19 years ( 2015 : 18 years ).
Table 4.26 reflects pre-tax effects of actuarial losses ( gains ) in other comprehensive income ( OCI ) relating to 

pension liabilities. At December 31, 2016, there are no cumulative effects of prior service costs included in other 
comprehensive income.

OTHER COMPREHENSIVE INCOME (LOSS)
RELATED TO PENSION LIABILITIES
in $ THOUS

Actuarial 
(gains) losses

 ACTUARIAL (GAINS) LOSSES RECOGNIZED IN OCI AT DECEMBER 31, 2014 438,128

Actuarial ( gain ) loss for the year (28,687)

Other adjustments 1,167

Prior service costs ( credit ) (503)

Amortization of unrealized losses (34,625)

Foreign currency translation (19,186)

 ACTUARIAL (GAINS) LOSSES RECOGNIZED IN OCI AT DECEMBER 31, 2015 356,294

Actuarial ( gain ) loss for the year 39,014

Prior service costs ( credit ) 55

Amortization of unrealized losses (30,811)

Foreign currency translation (6,794)

 ACTUARIAL (GAINS) LOSSES RECOGNIZED IN OCI AT DECEMBER 31, 2016 357,758

T.  4 . 2 6
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The actuarial loss expected to be amortized from other comprehensive income into net periodic pension cost 
over the next year is $ 29,288.

The discount rates for all plans are based upon yields of portfolios of highly rated debt instruments with 
maturities that mirror the plan’s benefit obligation. The Company’s discount rates at December 31, 2016 and at 
December 31, 2015 are the weighted average of these plans based upon their benefit obligations. 

The following weighted-average assumptions were utilized in determining benefit obligations at December 31 : 

WEIGHTED-AVERAGE ASSUMPTIONS FOR BENEFIT OBLIGATIONS
in %

2016 2015

Discount rate 3.25 3.67

Rate of compensation increase 3.23 3.27

Sensitivity analysis

Increases and decreases in principal actuarial assumptions by 0.5 percentage points would affect the pension liabil-
ity at December 31, 2016 as follows :

SENSITIVITY ANALYSIS
in $ THOUS

0.5 % increase 0.5 % decrease

Discount rate (75,036) 86,517

Rate of compensation increase 12,286 (12,095)

Rate of pensions increase 31,285 (28,276)

The sensitivity analysis was calculated based on the average duration of the pension obligations determined at 
December 31, 2016. The calculations were performed isolated for each significant actuarial parameter, in order to 
show the effect on the fair value of the pension liability separately. 

The sensitivity analysis for compensation increases and for pension increases excludes the U. S. pension plan 
because it is frozen and therefore is not affected by changes from these two actuarial assumptions.

T.  4 . 2 7
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The defined benefit pension plans’ net periodic benefit costs are comprised of the following components for 
each of the years ended December 31 :

COMPONENTS OF NET PERIODIC BENEFIT COST
in $ THOUS

2016 2015

Service cost 25,335 25,825

Interest cost 29,330 28,016

Expected return on plan assets (15,482) (16,405)

Amortization of unrealized losses 30,811 34,625

Amortization of prior service cost (credit) (55) 94

Settlement loss (gain) (54) (138)

 NET PERIODIC BENEFIT COSTS 69,885 72,017

Net periodic benefit cost is allocated as personnel expense within costs of revenues, selling, general and admin-
istrative expense or research and development expense. This is depending upon the area in which the beneficiary 
is employed.

The following weighted-average assumptions were used in determining net periodic benefit cost for the year 
ended December 31 :

WEIGHTED-AVERAGE ASSUMPTIONS  
FOR NET PERIODIC BENEFIT COSTS
in %

2016 2015

Discount rate 3.67 3.21

Expected return of plan assets 6.00 6.00

Rate of compensation increase 3.27 3.26

Expected benefit payments for the next five years and in the aggregate for the five years thereafter are as follows :

EXPECTED BENEFIT PAYMENTS
in $ THOUS

 

2017  2018  2019 2020 2021 2022 – 2026

Expected benefit payments 23,145 24,496 26,411 28,617 30,635 182,971

T.  4 . 2 9

T.  4 . 3 0

T.  4 . 31
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Plan assets

The following table presents the fair values of the Company’s pension plan assets at December 31, 2016 and 2015.

PLAN ASSETS
in $ THOUS

Asset category

Fair value measurements 2016

Quoted prices in 
active markets for 

identical assets
Significant 

observable inputs

Total ( Level 1) ( Level 2)

Equity investments

Index funds 1 85,448 (2,102) 87,550

Fixed income investments

Government securities 2 2,502 1,902 600

Corporate bonds 3 220,318 – 220,318

Other bonds 4 5,628 – 5,628

U.S. treasury money market funds 5 30,337 30,337 –

Other types of investments

Cash, money market and mutual funds 6 102 102 –

 TOTAL 344,335 30,239 314,096

Asset category

Fair value measurements 2015

Quoted prices in 
active markets for 

identical assets
Significant 

observable inputs

Total ( Level 1) ( Level 2)

Equity investments

Index funds 1 64,828 98 64,730

Fixed income investments

Government securities 2 4,815 4,269 546

Corporate bonds 3 169,717  – 169,717

Other bonds 4 7,794  – 7,794

U.S. treasury money market funds 5 13,003 13,003  – 

Other types of investments

Cash, money market and mutual funds 6 103 103  – 

 TOTAL 260,260 17,473 242,787

1	� This category comprises low-cost equity index funds not actively managed that track the S&P 500, S&P 400, Russell 2000, MSCI Emerging Markets Index  
and the Morgan Stanley International EAFE Index.

2	 This category comprises fixed income investments by the U.S. government and government sponsored entities.
3	 This category primarily represents investment grade bonds of U.S. issuers from diverse industries.
4	 This category comprises private placement bonds as well as collateralized mortgage obligations.
5	 This category represents funds that invest in U.S. treasury obligations directly or in U.S. treasury backed obligations.
6	 This category represents cash, money market funds as well as mutual funds comprised of high grade corporate bonds.

T.  4 . 3 2
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The methods and inputs used to measure the fair value of plan assets are as follows :
	 Common stocks are valued at their market prices at the balance sheet date.
	 Index funds are valued based on market quotes.
	 Government bonds are valued based on both market prices and market quotes.
	 Corporate bonds and other bonds are valued based on market quotes at the balance sheet date.
	 Cash is stated at nominal value which equals the fair value.
	� U. S. Treasury money market funds as well as other money market and  

mutual funds are valued at their market price.

Plan investment policy and strategy in the U. S.

The Company periodically reviews the assumption for long-term expected return on pension plan assets. As part of 
the assumptions review, a range of reasonable expected investment returns for the pension plan as a whole was 
determined based on an analysis of expected future returns for each asset class weighted by the allocation of the 
assets. The range of returns developed relies both on forecasts, which include the actuarial firm’s expected long-term 
rates of return for each significant asset class or economic indicator, and on broad-market historical benchmarks for 
expected return, correlation, and volatility for each asset class. As a result, the Company’s expected rate of return 
on pension plan assets was 6 % for 2016.

The Company’s overall investment strategy is to achieve a mix of approximately 98 % of investments for long-
term growth and income and 2 % in cash or cash equivalents. Investment income and cash or cash equivalents are 
used for near-term benefit payments. Investments are governed by the investment policy and include well diversified 
index funds or funds targeting index performance. 

The investment policy, utilizing a revised target investment allocation in a range around 30 % equity and 70 % 
long-term U. S. corporate bonds, considers that there will be a time horizon for invested funds of more than five years. 
The total portfolio will be measured against a custom index that reflects the asset class benchmarks and the target 
asset allocation. The Plan policy does not allow investments in securities of the Company or other related party 
securities. The performance benchmarks for the separate asset classes include : S & P 500 Index, S & P 400 Mid-Cap Index, 
Russell 2000 Index, MSCI EAFE Index, MSCI Emerging Markets Index and Barclays Capital Long-Corporate Bond Index.

Defined contribution plans

Most FMCH employees are eligible to join a 401( k ) savings plan. Employees can deposit up to 75 % of their pay up to 
a maximum of $ 18 if under 50 years old ( $ 24 if 50 or over ) under this savings plan. The Company will match 50 % of 
the employee deposit up to a maximum Company contribution of 3 % of the employee’s pay. The Company’s total 
expense under this defined contribution plan for the years ended December 31, 2016 and 2015, was $ 48,458 and $ 46,267, 
respectively.



N
otes





 to


 consol








idated







 f
inanc





ial


 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

6

181

11.  Noncontrolling interests subject to put provisions and other temporary equity

The Company has potential obligations to purchase the noncontrolling interests held by third parties in certain of its 
consolidated subsidiaries. These obligations are in the form of put provisions and are exercisable at the third-party 
owners’ discretion within specified periods as outlined in each specific put provision. If these put provisions were 
exercised, the Company would be required to purchase all or part of third-party owners’ noncontrolling interests at 
the appraised fair value at the time of exercise. The methodology the Company uses to estimate the fair values of 
the noncontrolling interest subject to put provisions assumes the greater of net book value or a multiple of earnings, 
based on historical earnings, development stage of the underlying business and other factors. Additionally, there 
are put provisions that are valued by an external valuation firm. The external valuation estimates the fair values using 
a combination of discounted cash flows and a multiple of earnings and / or revenue. The estimated fair values of the 
noncontrolling interests subject to these put provisions can also fluctuate, the discounted cash flows and the implic-
it multiple of earnings and / or revenue at which these noncontrolling interest obligations may ultimately be settled 
could vary significantly from our current estimates depending upon market conditions.

At December 31, 2016 and 2015, the Company’s potential obligations under these put options were $ 1,234,888 
and $ 1,023,755, respectively. At December 31, 2016 and 2015, put options with an aggregate purchase obligation of 
$ 303,913 and $ 258,552, respectively, were exercisable. In the last three fiscal years ending December 31, 2016, eleven 
such put provisions have been exercised for a total consideration of $ 10,465.

The following is a roll forward of noncontrolling interests subject to put provisions for the years ended Decem-
ber 31, 2016 and 2015 :

NONCONTROLLING INTERESTS SUBJECT TO PUT PROVISIONS
in $ THOUS

2016 2015

 BEGINNING BALANCE AS OF JANUARY 1 1,023,755 824,658

Contributions to noncontrolling interests (187,354) (164,830)

Purchase / sale of noncontrolling interests 57,707 7,915

Contributions from noncontrolling interests 32,259 16,749

Expiration of put provisions and other reclassifications (9,756) 5,206

Changes in fair value of noncontrolling interests 138,112 178,003

Net income 182,102 159,127

Other comprehensive income (loss) (1,937) (3,073)

 ENDING BALANCE AS OF DECEMBER 31 1,234,888 1,023,755

In addition to the amounts in the table above, other temporary equity related to the subsidiary stock incentive plan 
was $ 6,200 and $ 4,613 at December 31, 2016 and 2015, respectively see note 15. 

T.  4 . 3 3
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12.  Shareholders’ equity 

Capital stock

At December 31, 2016, the Company’s share capital consists of 306,221,840 bearer shares without par value ( Stück
aktien ) and a nominal value of € 1.00 each. The Company’s share capital has been fully paid in.

The General Partner has no equity interest in the Company and, therefore, does not participate in either the 
assets or the profits and losses of the Company. However, the General Partner is compensated for all outlays in 
connection with conducting the Company’s business, including the remuneration of members of its Management 
Board and its supervisory board see note 2.

The general meeting of a partnership limited by shares may approve authorized capital ( genehmigtes Kapital ). 
The resolution creating authorized capital requires the affirmative vote of a majority of three quarters of the capital 
represented at the vote and may authorize the General Partner and its Management Board to issue new shares up 
to a stated amount for a period of up to five years. The nominal value of any proposed increase of the authorized 
capital may not exceed half of the issued capital stock at the time of the authorization. 

In addition, the general meeting of a partnership limited by shares may create conditional capital ( bedingtes 
Kapital ) for the purpose of issuing ( i ) new shares to holders of convertible bonds or other securities which grant a 
right to shares, ( ii ) new shares as the consideration in a merger with another company, or ( iii ) new shares offered 
to management or employees. In each case, the authorizing resolution requires the affirmative vote of a majority of 
three quarters of the capital represented at the vote. The nominal value for any proposed increase of the condition-
al capital may not exceed half or, in the case of conditional capital created for the purpose of issuing shares to 
management and employees, 10 % of the Company’s issued capital at the time of the resolution. 

All resolutions increasing the capital of a partnership limited by shares also require the consent of the General 
Partner in order for the resolutions to go into effect. 

Authorized capital

By resolution of the Company’s Annual General Meeting ( AGM ) on May 19, 2015, the General Partner was authorized, 
with the approval of the Supervisory Board, to increase, on one or more occasions, the Company’s share capital until 
May 18, 2020 up to a total of € 35,000 through issue of new bearer ordinary shares for cash contributions, “Authorized 
Capital 2015 / I”. Additionally, the newly issued shares may be taken up by a credit and / or financial institution or a 
consortium of such credit and / or financial institutions retained by the General Partner with the obligation to offer 
them to the shareholders of the Company. The General Partner is entitled, subject to the approval of the supervisory 
board, to exclude the pre-emption rights of the shareholders. However, such an exclusion of pre-emption rights will 
be permissible only for fractional amounts. No Authorized Capital 2015 / I has been issued at December 31, 2016. 

In addition, by resolution of the AGM of shareholders on May 19, 2015, the General Partner was authorized, 
with the approval of the Supervisory Board, to increase, on one or more occasions, the share capital of the Compa-
ny until May 18, 2020 up to a total of € 25,000 through the issue of new bearer ordinary shares for cash contributions 
or contributions in kind, “Authorized Capital 2015 / II”. The new shares can also be obtained by a credit and / or finan-
cial institution or a consortium of such credit and / or financial institutions retained by the General Partner with the 
obligation to offer the shares to the Company’s shareholders for subscription. The General Partner is entitled, subject 
to the approval of the Supervisory Board, to exclude the pre-emption rights of the shareholders. However, such 
exclusion of pre-emption rights will be permissible only if ( i ) in case of a capital increase against cash contributions, 
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the nominal value of the issued shares does not exceed 10 % of the nominal share value of the Company’s share 
capital and the issue price for the new shares is at the time of the determination by the General Partner not signifi-
cantly lower than the stock price of the existing listed shares of the same class and with the same rights or, ( ii ) in 
case of a capital increase against contributions in kind, the purpose of such increase is to acquire an enterprise, parts 
of an enterprise or an interest in an enterprise. No Authorized Capital 2015 / II has been issued at December 31, 2016.

Authorized Capital 2015 / I and Authorized Capital 2015 / II became effective upon registration with the commer-
cial register of the local court in Hof an der Saale on June 10, 2015. 

Conditional capital

By resolution of the Company’s AGM on May 12, 2011, the Company’s share capital was conditionally increased with 
regards to the 2011 Stock Option Plan ( 2011 SOP ) by up to € 12,000 subject to the issue of up to twelve million no par 
value bearer ordinary shares with a calculated proportionate value of € 1.00 each. The conditional capital increase 
can only be used for the purposes of servicing stock options under the 2011 SOP, with each stock option awarded 
exercisable for one ordinary share. The Company has the right to deliver ordinary shares that it owns or purchases 
in the market in lieu of increasing capital by issuing new shares. For further information see note 15.

By resolution of the Company’s AGM on May 9, 2006, as amended by the resolution of the Company’s AGM on 
May 15, 2007, resolving a three-for-one share split, the Company’s share capital was conditionally increased by up to 
€ 15,000 corresponding to 15 M ordinary shares with no par value and a calculated proportionate value of € 1.00 each. 
This conditional capital increase can only be used for the purposes of servicing stock options under the Company’s 
stock option plan 2006 with each stock option awarded exercisable for one ordinary share see note 15. The Company 
has the right to deliver ordinary shares that it owns or purchases in the market in lieu of increasing capital by issuing 
new shares.

Through the Company’s other employee participation programs, the Company has issued stock option / sub-
scription rights ( Bezugsrechte ) to employees and the members of the Management Board of the General Partner 
and employees and members of management of affiliated companies that entitle these persons to receive shares. At 
December 31, 2016, 6,067,167 options remained outstanding with a remaining average term of five years under these 
programs. For the year ending December 31, 2016, 907,720 options had been exercised under these employee 
participation plans see note 15. 

As the result of the Company’s three-for-one stock split for both then-outstanding preference and ordinary 
shares, which was approved by the shareholders at the AGM on May 15, 2007, on June 15, 2007 the Company’s con-
ditional capital was increased by $ 6,557 ( € 4,454 ). Conditional Capital at December 31, 2016 was $ 19,703 ( € 18,692 ). For 
all programs, Conditional Capital of $ 16,146 ( € 15,318 ) was available, which included $ 11,960 ( € 11,346 ) for the 2011 SOP 
and $ 4,186 ( € 3,972 ) for the 2006 Plan see note 15. 

Treasury stock

By resolution of the Company’s AGM on May 12, 2011, the Company was authorized to conduct a share buy-back 
program. The buy-back program commenced on May 20, 2013 and was completed on August 14, 2013 after 7,548,951 
shares had been repurchased in the amount of € 384,966 ( $ 505,014 ). On February 16, 2016, the Company retired 6,549,000 
of the repurchased shares from the buy-back program at an average weighted price of € 51 per share ( $ 67 per share ).
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The following tabular disclosure provides the monthly detail of shares repurchased during the buy-back pro-
gram, which ended on August 14, 2013, as well as the subsequent retirement of a portion of those repurchased shares 
on February 16, 2016 :

SHARE BUY-BACK

Average price paid per share Total number of shares 
purchased and retired  

as part of publicly announced 
plans or programs

Total value of shares

Period in € in $ 1 in € 3 in $ 2, 3

in THOUS

Purchase of treasury stock

May 2013 52.96 68.48 1,078,255 57,107 73,842 

June 2013 53.05 69.95 2,502,552 132,769 175,047 

July 2013 49.42 64.63 2,972,770 146,916 192,124 

August 2013 48.40 64.30 995,374 48,174 64,001 

 �REPURCHASED 
TREASURY STOCK 51.00 66.90 7,548,951 384,966 505,014 

Retirement of  
repurchased treasury stock

February 2016 51.00 66.90 6,549,000 333,973 438,119

 TOTAL 51.00 66.90 999,951 50,993 66,895

1	 The U. S. dollar value is calculated using the daily exchange rate for the share repurchases made during the month.
2	 The value of the shares repurchased in U. S. dollars is calculated using the total value of the shares purchased in euro converted using the daily exchange 

rate for the transactions. The value of the shares retired in U. S. dollars is calculated using the average weighted price of the shares repurchased in 2013.
3	 The amount of the shares repurchased is inclusive of fees ( net of taxes ) paid in the amount of approximately $ 106 ( € 81 ) for services rendered.

By resolution of the Company’s AGM on May 12, 2016, the General Partner is authorized to purchase treasury shares 
up to a maximum amount of 10 % of the registered share capital existing at the time of this resolution until May 11, 
2021. The shares acquired, together with other treasury shares held by the Company or attributable to the Company 
pursuant to sections 71a et seqq. AktG, must at no time exceed 10 % of the registered share capital. The purchase 
will be made through the stock exchange, by way of a public tender offer, or a public invitation to shareholders to 
submit an offer for sale. This authorization is not applicable for the purpose of trading in treasury shares. The Gen-
eral Partner is authorized to use treasury shares purchased on the basis of this authorization or any other earlier 
authorization for any legally permissible purpose, in particular ( i ) to redeem shares without requiring any further 
resolution by the General Meeting, ( ii ) to sell treasury shares to third parties against contributions in kind, ( iii ) to 
award treasury shares, in lieu of the utilization of conditional capital of the Company, to employees of the Company 
and companies affiliated with the Company, including members of the management of affiliated companies, and 
use them to service options or obligations to purchase shares of the Company, and ( iv ) to use treasury shares to 
service bonds carrying warrant and / or conversion rights or conversion obligations issued by the Company or com-
panies affiliated with the Company pursuant to section 17 AktG.

Dividends

Under German law, the amount of dividends available for distribution to shareholders is based upon the unconsol-
idated retained earnings of Fresenius Medical Care AG & Co. KGaA as reported in its balance sheet determined in 
accordance with the German Commercial Code ( Handelsgesetzbuch ). In addition, the payment of dividends by 
FMC AG & Co. KGaA is subject to limitations under the Amended 2012 Credit Agreement see note 9. 

Cash dividends of $ 277,176 for 2015 in the amount of € 0.80 per share were paid on May 13, 2016. 
Cash dividends of $ 263,244 for 2014 in the amount of € 0.78 per share were paid on May 20, 2015. 

T.  4 . 3 4
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13.  Sources of revenue

Outside of the U. S., the Company does not recognize patient service revenue at the time the services are rendered 
without assessing the patient’s ability to pay. Accordingly, the additional disclosure requirements introduced with 
ASU 2011 - 07 apply solely to U. S. patient service revenue. Below is a table showing the sources of our U. S. patient 
service revenue ( net of contractual allowance and discounts but before patient service bad debt provision ), included 
in the Company’s Health Care revenue, for the years ended December 31, 2016 and 2015 :

U.S. PATIENT SERVICE REVENUE
in $ THOUS

2016 2015

Medicare program 5,413,652 5,058,262 

Private / alternative payors 5,361,158 4,830,401 

Medicaid and other government sources 619,419 538,077 

Hospitals 1,018,176 915,184 

 TOTAL PATIENT SERVICE REVENUE 12,412,405 11,341,924 

14.  Earnings per share

The following table contains reconciliations of the numerators and denominators of the basic and diluted earnings 
per share computations for 2016 and 2015 :

RECONCILIATION OF BASIC AND DILUTED EARNINGS PER SHARE
in $ THOUS, except share and per share data

2016 2015

Numerators

Net income attributable to shareholders of FMC AG & Co. KGaA 1,243,267 1,029,445

Denominators

Total weighted average shares outstanding 305,748,381 304,440,184

Potentially dilutive shares 509,363 479,851

 �TOTAL WEIGHTED AVERAGE SHARES OUTSTANDING  
ASSUMING DILUTION 306,257,744 304,920,035

Basic earnings per share 4.07 3.38 

Fully diluted earnings per share 4.06 3.38 

T.  4 . 3 5

T.  4 . 3 6
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15.  Share based plans

Fresenius Medical Care AG & Co. KGaA share-based plans

At December 31, 2016, the Company has various share-based compensation plans, which may either be equity- or 
cash-settled :

Fresenius Medical Care AG & Co. KGaA long-term incentive plan 2016
As of May 11, 2016, the issuance of stock options and phantom stocks under the FMC AG & Co. KGaA long-term incen-
tive program 2011 ( LTIP 2011 ) is no longer possible. In order to continue to enable the members of the Management 
Board, the members of the management boards of affiliated companies and managerial staff members to adequate-
ly participate in the long-term, sustained success of the Company, the Management Board and the supervisory board 
of Management AG have approved and adopted the FMC AG & Co. KGaA long-term incentive plan 2016 ( LTIP 2016 ) as a 
successor program effective January 1, 2016. 

The LTIP 2016 is a variable compensation program with long-term incentive effects. Pursuant to the LTIP 2016, 
the plan participants may be granted so-called “Performance Shares” annually or semiannually during 2016 to 2018. 
Performance Shares are non-equity, cash-settled virtual compensation instruments which may entitle plan participants 
to receive a cash payment depending on the achievement of pre-defined performance targets further defined below 
as well as the Company’s share price development. 

For members of the Management Board, the Supervisory Board will, in due exercise of its discretion and tak-
ing into account the individual responsibility and performance of each Management Board member, determine an 
initial value for each grant for any awards to Management Board members. For plan participants other than the 
members of the Management Board, such determination will be made by the Management Board. The initial grant 
value is determined in the currency in which the respective participant receives their base salary at the time of the 
grant. In order to determine the number of Performance Shares each plan participant receives, their respective grant 
value will be divided by the value per Performance Share at the time of the grant, which is mainly determined based 
on the average price of the Company’s shares over a period of thirty calendar days prior to the respective grant date. 

The number of granted Performance Shares may change over the performance period of three years, depend-
ing on the level of achievement of the following : ( i ) revenue growth, ( ii ) growth in net income attributable to 
shareholders of FMC AG & Co. KGaA ( net income growth ) and ( iii ) return on invested capital ( ROIC ) improvement. 

Revenue, net income and ROIC are determined according to IFRS in euro based on full year results. Revenue 
growth and net income growth, for the purpose of this plan, are determined at constant currency. 

An annual target achievement level of 100 % will be reached for the revenue growth performance target if 
revenue growth is 7 % in each individual year of the three-year performance period; revenue growth of 0 % will lead 
to a target achievement level of 0 % and the maximum target achievement level of 200 % will be reached in the case 
of revenue growth of at least 16 %. If revenue growth ranges between these values, the degree of target achievement 
will be linearly interpolated between these values.

An annual target achievement level of 100 % for the net income growth performance target will be reached if 
net income growth is 7 % in each individual year of the three-year performance period. In the case of net income 
growth of 0 %, the target achievement level will also be 0 %; the maximum target achievement of 200 % will be reached 
in the case of net income growth of at least 14 %. Between these values, the degree of target achievement will be 
determined by means of linear interpolation.

With regard to ROIC improvement, an annual target achievement level of 100 % will be reached if the target 
ROIC as defined for the respective year is reached. The target ROIC is 7.3 % for 2016 and will increase by 0.2 percentage 
points per year to 7.5 % ( 2017 ), 7.7 % ( 2018 ), 7.9 % ( 2019 ) and 8.1 % ( 2020 ). A target achievement level of 0 % will be 
reached if the ROIC falls below the target ROIC for the respective year by 0.2 percentage points or more, whereas the 
maximum target achievement level of 200 % will be reached if the target ROIC for the respective year is exceeded by 
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0.2 percentage points or more. The degree of target achievement will be determined by means of linear interpolation 
if the ROIC ranges between these values. In case the annual ROIC target achievement level in the third year of a per-
formance period is equal or higher than the ROIC target achievement level in each of the two previous years of such 
performance period, the ROIC target achievement level of the third year is deemed to be achieved for all years of the 
respective performance period.

The achievement level for each of the three performance targets will be weighted annually at one-third to 
determine the yearly target achievement for each year of the three-year performance period. The level of overall 
target achievement over the three-year performance period will then be determined on the basis of the mean of 
these three average yearly target achievements. The overall target achievement can be in a range of 0 % to 200 %.

The number of Performance Shares granted to the plan participants at the beginning of the performance 
period will each be multiplied by the level of overall target achievement in order to determine the final number of 
Performance Shares.

The final number of Performance Shares is generally deemed earned four years after the day of a respective 
grant ( the vesting period ). The number of such vested Performance Shares is then multiplied by the average Com-
pany share price over a period of 30 days prior to the lapse of this four-year vesting period. The respective resulting 
amount will then be paid to the plan participants as cash compensation. 

The first awards under the Long-Term Incentive Plan 2016 were granted on July 25, 2016. During 2016, under the 
Long-Term Incentive Plan 2016, the Company awarded 642,349 Performance Shares, including 79,888 Performance 
Shares awarded to the members of the Management Board at a measurement date weighted average fair value of 
$ 80.31 ( € 76.19 ) each and a total fair value of $ 51,588, which will be revalued if the fair value changes. The total fair 
value will be amortized over the four-year vesting period.

Fresenius Medical Care AG & Co. KGaA long-term incentive program 2011
On May 12, 2011, the Fresenius Medical Care AG & Co. KGaA stock option plan 2011 ( 2011 SOP ) was established by 
resolution of the Company’s AGM. The 2011 SOP, together with the phantom stock plan 2011, which was established 
by resolution of the General Partner’s Management and supervisory boards, forms the Company’s long-term incen-
tive program 2011 ( 2011 Incentive Program ). Under the 2011 Incentive Program, participants were granted awards, 
which consisted of a combination of stock options and phantom stock. The final grant under the 2011 Incentive 
Program was made in December 2015. Awards under the 2011 Incentive Program are subject to a four-year vesting 
period. Vesting of the awards granted is subject to achievement of pre-defined performance targets. The 2011 SOP 
was established with a conditional capital increase up to € 12,000 subject to the issue of up to twelve million non-par 
value bearer ordinary shares with a nominal value of € 1.00, each of which can be exercised to obtain one ordinary 
share.

Stock options granted under the 2011 Incentive Program have an eight-year term and can be exercised for the 
first time after a four-year vesting period. The exercise price of stock options granted under the 2011 incentive program 
shall be the average stock exchange price on the Frankfurt Stock Exchange of the Company’s shares during the 30 
calendar days immediately prior to each grant date. Stock options granted under the 2011 incentive program to U. S. 
participants are non-qualified stock options under the United States Internal Revenue Code of 1986, as amended. 
Stock options under the 2011 Incentive Program are not transferable by a participant or a participant’s heirs, and may 
not be pledged, assigned, or disposed of otherwise.

Phantom stock awards under the 2011 incentive program entitle the holders to receive payment in euro from 
the Company upon exercise of the phantom stock. The payment per phantom share in lieu of the issuance of such 
stock shall be based upon the share price on the Frankfurt Stock Exchange of one of the Company’s shares on the 
exercise date. Phantom stock awards have a five-year term and can be exercised for the first time after a four-year 
vesting period. For participants who are U. S. tax payers, the phantom stock is deemed to be exercised in any event 
in the month of March following the end of the vesting period.
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During 2015, under the 2011 Incentive Program, the Company awarded 3,073,360 stock options, including 502,980 
stock options granted to the Management Board, at a weighted average exercise price of $ 83.89 ( € 77.06 ), a weight-
ed average fair value of $ 16.57 each and a total fair value of $ 50,923 which will be amortized over the four-year 
vesting period. The Company also awarded 607,828 shares of phantom stock, including 62,516 shares of phantom 
stock granted to members of the Management Board at a measurement date weighted average fair value of $ 80.36 
( € 73.81 ) each and a total fair value of $ 48,843, which will be revalued if the fair value changes, and amortized over 
the four-year vesting period.

New incentive bonus plan
In 2016, the Management Board was eligible for performance-related compensation that depended upon achievement 
of pre-defined targets. The targets are measured based on the operating income margin, net income growth and 
free cash flow ( net cash provided by operating activities after capital expenditures before acquisitions and invest-
ments ) in percentage of revenue, and are derived from the comparison of targeted and actually achieved current 
year figures. Targets are divided into Group level targets and those to be achieved in individual regions and areas of 
responsibility.

Performance-related bonuses for fiscal year 2016 will consist proportionately of a cash component and a share-
based component which will be paid in cash. Upon meeting the annual targets, the cash component for the year 
2016 will be paid in the following year. The share-based component is subject to a three-year vesting period, although 
a shorter period may apply in special cases ( e. g. occupational disability, retirement, and employment contracts which 
were not extended by the Company ). The amount of cash for the payment relating to the share-based component 
shall be based on the share price of Fresenius Medical Care AG & Co. KGaA ordinary shares upon exercise. For each 
of the members of the Management Board, the amount of the achievable pay component as well as of the allocation 
value of the cash-settled share-based compensation is capped.

Share-based compensation related to this plan for years ending 2016 and 2015 was $ 3,632 and $ 891, respectively. 

Fresenius Medical Care AG & Co. KGaA stock option plan 2006
The Fresenius Medical Care AG & Co. KGaA stock option plan 2006 ( Amended 2006 Plan ) was established with a con-
ditional capital increase up to € 12,800, subject to the issue of up to five million no par value bearer ordinary shares 
with a nominal value of € 1.00, each of which can be exercised to obtain one ordinary share. In connection with the 
share split effected in 2007, the principal amount was adjusted to the same proportion as the share capital out of 
the capital increase up to € 15,000 by the issue of up to 15 M new non-par value bearer ordinary shares. After Decem-
ber 2010, no further grants were issued under the Amended 2006 Plan. Options granted under this plan are exercisable 
through December 2017. 

Options granted under the Amended 2006 Plan to US participants are non-qualified stock options under the 
United States Internal Revenue Code of 1986, as amended. Options under the Amended 2006 Plan are not transferable 
by a participant or a participant’s heirs, and may not be pledged, assigned, or otherwise disposed of.

Information on holdings under share-based plans
At December 31, 2016, the Management Board held 1,010,784 stock options and employees of the Company held 
5,056,383 stock options under the various share-based compensation plans of the Company.

At December 31, 2016, the Management Board held 81,019 phantom shares and employees of the Company 
held 812,970 phantom shares under the 2011 Incentive Program. 

At December 31, 2016, the Management Board held 79,888 Performance Shares and employees of the Compa-
ny held 555,148 Performance Shares under the LTIP 2016.
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Additional information on stock options
The table below provides reconciliations for stock options outstanding at December 31, 2016, as compared to Decem-
ber 31, 2015.

RECONCILIATION OF OPTIONS OUTSTANDING

Options Weighted average exercise price

in THOUS in € in $

Stock options for shares

 BALANCE AT DECEMBER 31, 2015 8,737 58.75 61.93

Granted – – –

Exercised 908 43.45 45.80

Forfeited 1,762 52.08 54.89

 BALANCE AT DECEMBER 31, 2016 6,067 62.98 66.38

The following table provides a summary of fully vested options outstanding and exercisable at December 31, 2016 :

FULLY VESTED OUTSTANDING AND EXERCISABLE OPTIONS

Number  
of options

Weighted 
average  

remaining  
contractual life

Weighted average  
exercise price

Aggregate  
intrinsic value

 

in THOUS in years in € in $ in € in $

 Options for shares 1,162 2.02 49.68 52.37 35,759 37,694

At December 31, 2016, there was $ 23,336 of total unrecognized compensation costs related to non-vested options 
granted under all plans. These costs are expected to be recognized over a weighted-average period of two years.

During the years ended December 31, 2016 and 2015, the Company received cash of $ 44,018 and $ 76,093, respec-
tively, from the exercise of stock options see note 12. The intrinsic value of stock options exercised for the twelve-month 
periods ending December 31, 2016 and 2015 was $ 34,767 and $ 73,886, respectively. The Company recorded a cash 
inflow for income taxes from stock option exercises of $ 8,887 and $ 18,073 for the years ending December 31, 2016 
and 2015, respectively. The excess tax benefit allocated to additional paid-in capital for the twelve-month periods 
ending December 31, 2016 and 2015 for all share-based compensation programs was $ 6,427 and $ 13,451, respectively. 

The compensation expenses related to equity-settled stock option programs are determined based upon the 
fair value on the grant date and the number of stock options granted which will be recognized over the four year 
vesting period. In connection with its equity-settled stock option programs, the Company incurred compensation 
expense of $ 25,691 and $ 6,583 for the years ending December 31, 2016 and 2015, respectively. There were no capital-
ized compensation costs in relation to equity-settled instruments in any of the two years presented. The Company 
also recognized a related income tax benefit of $ 8,232 and $ 1,857 for the years ending December 31, 2016 and 2015, 
respectively. 

The expenses related to cash-settled share based payment transactions are determined based upon the fair 
value at the measurement date and the number of phantom shares or Performance Shares granted which will be 
recognized over the four-year vesting period. In connection with cash-settled share based payment transactions, the 
Company recognized expense of $ 17,167 and $ 11,932 related to phantom shares for the years ending December 31, 
2016 and 2015, respectively, and $ 21,598 related to Performance Shares for the year ended December 31, 2016.

T.  4 . 3 7
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Fair value information
The Company used a binomial option-pricing model in determining the fair value of the awards under the 2011 SOP 
and the Amended 2006 Plan. Option valuation models require the input of subjective assumptions including expect-
ed stock price volatility. The Company’s assumptions are based upon its past experiences, market trends and the 
experience of other entities of the same size and in similar industries. Expected volatility is based on historical vola-
tility of the Company’s shares. To incorporate the effects of expected early exercise in the model, an early exercise 
of vested options was assumed as soon as the share price exceeds 155 % of the exercise price. The Company’s stock 
options have characteristics that vary significantly from traded options and changes in subjective assumptions can 
materially affect the fair value of the option. The assumptions used to determine the fair value of the 2015 grants 
are as follows :

ASSUMPTIONS

2015

Expected dividend yield in % 1.46

Risk-free interest rate in % 0.44

Expected volatility in % 22.32

Expected life of options in years 8

Weighted average exercise price in € 77.06  

Weighted average exercise price in $ 83.89  

Subsidiary stock incentive plans

Subsidiary stock incentive plans were established during 2014 in conjunction with two acquisitions made by the 
Company. Under these plans, two of the Company’s subsidiaries are authorized to issue a total of 116,103,806 Incen-
tive Units. The Incentive Units have two types of vesting conditions – a service condition and a performance condi-
tion. Of the total Incentive Units granted, eighty percent vest ratably over a four year period and twenty percent 
vest upon the achievement of certain of the relevant subsidiary’s performance targets over a six year vesting period 
( the Performance Units ). 

Fifty percent of the Performance Units will vest upon achievement of performance targets in 2017. The remain-
ing 50 %, plus any unvested Performance Units, will vest upon achievement of performance targets in 2019. All of the 
Performance Units will vest upon achievement of performance targets in 2020, if not previously vested. Additionally, 
for one of the subsidiaries, all Performance Units not previously vested will vest upon successful completion of an 
initial public offering.

As of December 31, 2016 and 2015, $ 17,220 and $ 28,448, respectively, of total unrecognized compensation cost 
related to unvested Incentive Units under the plans. These costs are expected to be recognized over a weighted 
average period of 2.2 years.

The Company used the Monte Carlo pricing model in determining the fair value of the awards under this 
incentive plan. Option valuation models require the input of subjective assumptions including expected stock price 
volatility. The Company’s assumptions are based upon its past experiences, market trends and the experiences of 
other entities of the same size and in similar industries. 

T.  4 . 3 9
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16.  Income taxes

Income before income taxes is attributable to the following geographic locations :

INCOME BEFORE INCOME TAXES
in $ THOUS

2016 2015

Germany 205,818 134,193  

United States 1,626,406 1,440,040  

Other 399,766 361,039  

 TOTAL 2,231,990 1,935,272  

Income tax expense ( benefit ) for the years ended December 31, 2016 and 2015, consisted of the following :

EXPENSE (BENEFIT) FOR INCOME TAXES
in $ THOUS

2016 2015

Current

Germany 56,037 72,231  

United States 503,029 458,780  

Other 142,037 138,588  

 TOTAL CURRENT 701,103 669,599  

Deferred

Germany (23,333) (45,813)

United States 21,813 (12,693)

Other (16,444) 11,030  

 TOTAL DEFERRED (17,964) (47,476)

 TOTAL 683,139 622,123  

A reconciliation between the expected and actual income tax expense is shown below. The expected corporate 
income tax expense is computed by applying the German corporation tax rate ( including the solidarity surcharge ) 
and the trade tax rate on income before income taxes. The German combined statutory tax rates were 29.69 % and 
29.62 % for the fiscal years ended December 31, 2016 and 2015, respectively.

T.  4 . 4 0

T.  4 . 41
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RECONCILIATION OF INCOME TAXES
in $ THOUS

2016 2015

Expected corporate income tax expense 662,566 573,228  

Tax-free income (38,008) (35,715)

Income from equity method investees (17,314) (14,272)

Tax rate differentials 145,801 126,263

Nondeductible expenses 37,251 36,406  

Taxes for prior years (23,334) 19,969  

Change in valuation allowance 6,600 (2,571)

Noncontrolling partnership interests (116,818) (109,470)

Tax on divestitures – 14,953  

Other 26,395 13,332  

 ACTUAL INCOME TAX EXPENSE 683,139 622,123  

 EFFECTIVE TAX RATE 30.6 % 32.1 %

The tax effects of the temporary differences and net operating losses that give rise to deferred tax assets and liabil-
ities at December 31, 2016 and 2015, are presented below :

DEFERRED INCOME TAX ASSETS AND LIABILITIES
in $ THOUS

2016 2015

Deferred tax assets

Accounts receivable 12,543 8,850  

Inventory 12,585 11,503  

Intangible assets 6,487 7,967  

Property, plant and equipment and other non-current assets 25,461 28,476  

Accrued expenses and other liabilities 352,999 372,365  

Pension liabilities 114,564 151,732  

Net operating loss carryforwards, tax credit carryforwards and interest carryforwards 171,294 131,640  

Derivatives 5,784 1,317  

Stock-based compensation 6,873 3,173  

Other 24,403 4,018  

 TOTAL DEFERRED TAX ASSETS 732,993 721,041  

Less: valuation allowance (33,255) (34,654)

 NET DEFERRED TAX ASSETS 699,738 686,387  

Deferred tax liabilities

Accounts receivable 26,480 43,664  

Inventory 7,208 8,318  

Intangible assets 706,186 686,650  

Property, plant and equipment, intangible and other non-current assets 166,129 129,835  

Accrued expenses and other liabilities 16,231 5,575  

Derivatives 10,353 5,488  

Other 236,580 242,524  

 TOTAL DEFERRED TAX LIABILITIES 1,169,167 1,122,054  

 NET DEFERRED TAX ASSETS (LIABILITIES) (469,429) (435,667)

T.  4 . 4 2

T.  4 . 4 3
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At December 31, 2016 and December 31, 2015 the item “Other” includes the deferred tax liability in the amount of 
$ 86,790 related to the recognized insurance recoveries in relation to the NaturaLyte® and GranuFlo® agreement in 
principle. For further information, see note 18.

The valuation allowance decreased by $ 1,399 in 2016 and decreased by $ 14,825 in 2015.
The net operating losses included in the table below reflect U. S. federal tax, German corporate income tax, 

and other tax loss carryforwards in the various countries in which the Company operates, and expire as follows :

NET OPERATING LOSS CARRYFORWARDS
in $ THOUS

2017 2018 2019 2020 2021 2022 2023 2024 2025

2026 and 
there
after

Without 
expira-

tion date Total

23,808 24,033 21,179 34,464 15,619 16,056 13,597 14,297 13,616 21,825 91,442 289,936

In assessing the realizability of deferred tax assets, management considers whether it is more-likely-than-not that 
some portion or all of a deferred tax asset will be realized. The ultimate realization of deferred tax assets is dependent 
upon the generation of future taxable income during the periods in which those temporary differences and tax loss 
carryforwards become deductible. Management considers the expected reversal of deferred tax liabilities and pro-
jected future taxable income in making this assessment. Based upon the level of historical taxable income and 
projections for future taxable income over the periods in which the deferred tax assets are deductible, management 
believes it is more-likely-than-not the Company will realize the benefits of these deductible differences, net of the 
existing valuation allowances at December 31, 2016. 

The Company provides for income taxes and foreign withholding taxes on the cumulative earnings of foreign 
subsidiaries and foreign corporate joint ventures that will not be reinvested. At December 31, 2016, the Company 
provided for $ 11,497 ( 2015 : $ 9,273 ) of deferred tax liabilities associated with earnings that are likely to be distributed 
in 2017 and the following years. Provision has not been made for additional taxes on $ 7,418,713 ( 2015 : $ 7,463,853 ) 
undistributed earnings of foreign subsidiaries as these earnings are considered indefinitely reinvested. The earnings 
could become subject to additional tax if remitted or deemed remitted as dividends; however calculation of such 
additional tax is not practicable. These taxes would predominantly comprise foreign withholding tax on dividends 
of foreign subsidiaries, and German income tax; however, those dividends and capital gains would generally be 95 % 
tax free for German tax purposes. 

FMC AG & Co. KGaA companies are subject to tax audits in Germany and the U. S. on a regular basis and on-going 
tax audits in other jurisdictions. 

In Germany, the tax years 2006 through 2013 are currently under audit by the tax authorities. The Company 
recognized and recorded the current proposed adjustments of this audit period in the financial statements. Fiscal 
years 2014 until 2016 are open to audit.

In the U. S., fiscal years 2013 until 2016 are open to audit. FMCH is also subject to audit in various state jurisdic-
tions. A number of these audits are in progress and various years are open to audit in various state jurisdictions. All 
expected results for both federal and state income tax audits have been recognized in the financial statements. 

Subsidiaries of FMC AG & Co. KGaA in a number of countries outside of Germany and the U. S. are also subject 
to tax audits. The Company estimates that the effects of such tax audits are not material to these consolidated 
financial statements.

T.  4 . 4 4
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The following table shows the reconciliation of the beginning and ending amounts of unrecognized tax benefits :

RECONCILIATION OF UNRECOGNIZED TAX BENEFITS (EXCLUDING INTEREST)
in $ THOUS

2016 2015

 BALANCE AT JANUARY 1 149,289 166,108

Increases in unrecognized tax benefits prior periods 27,802 30,973

Decreases in unrecognized tax benefits prior periods (38,707) (20,244)

Increases in unrecognized tax benefits current period 2,287 –

Changes related to settlements with tax authorities (22,401) (6,762)

Reductions as a result of a lapse of the statute of limitations – (1,300)

Foreign currency translation (298) (19,486)

 BALANCE AT DECEMBER 31 117,972 149,289

Included in the balance at December 31, 2016 were $ 111,957 of unrecognized tax benefits which would affect the 
effective tax rate if recognized. The Company is currently not in a position to forecast the timing and magnitude of 
changes in unrecognized tax benefits. 

During the year ended December 31, 2016 the Company recognized benefits of $ 6,594 and in 2015 expenses of 
$ 11,478 for interests and penalties. At December 31, 2016 and December 31, 2015 the Company had a total accrual of 
income tax related interest and penalties of $ 24,938 and $ 27,029, respectively.

17.  Operating leases

The Company leases buildings and machinery and equipment under various lease agreements expiring on dates 
through 2055. Rental expense recorded for operating leases for the years ended December 31, 2016 and 2015 was 
$ 824,998 and $ 754,380, respectively. For information regarding intercompany operating leases see note 2 a .

Future minimum rental payments under non-cancelable operating leases for the five years succeeding Decem-
ber 31, 2016 and thereafter are : 

FUTURE MINIMUM RENTAL PAYMENTS
in $ THOUS

2017 2018 2019 2020 2021 Thereafter Total

Future minimum rental payments 740,438 641,122 559,252 476,878 395,448 1,360,906 4,174,044

T.  4 . 4 5

T.  4 . 4 6
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18.  Commitments and contingencies

Legal and regulatory matters

The Company is routinely involved in claims, lawsuits, regulatory and tax audits, investigations and other legal mat-
ters arising, for the most part, in the ordinary course of its business of providing Health Care Services and Products. 
Legal matters that the Company currently deems to be material or noteworthy are described below. For the matters 
described below in which the Company believes a loss is both reasonably possible and estimable, an estimate of the 
loss or range of loss exposure is provided. For the other matters described below, the Company believes that the 
loss probability is remote and / or the loss or range of possible losses cannot be reasonably estimated at this time. 
The outcome of litigation and other legal matters is always difficult to predict accurately and outcomes that are not 
consistent with the Company’s view of the merits can occur. The Company believes that it has valid defenses to the 
legal matters pending against it and is defending itself vigorously. Nevertheless, it is possible that the resolution of 
one or more of the legal matters currently pending or threatened could have a material adverse effect on its business, 
results of operations and financial condition. 

Commercial litigation 

On April 5, 2013, the U. S. Judicial Panel on Multidistrict Litigation ordered that the numerous lawsuits pending in 
various federal courts alleging wrongful death and personal injury claims against FMCH and certain of its affiliates 
relating to FMCH’s acid concentrate products NaturaLyte® and GranuFlo® be transferred and consolidated for pretri-
al management purposes into a consolidated multidistrict litigation in the United States District Court for the District 
of Massachusetts. See, In Re : Fresenius GranuFlo / NaturaLyte Dialysate Products Liability Litigation, Case No. 2013-
md-02428. The Massachusetts state courts and the St. Louis City ( Missouri ) court subsequently established similar 
consolidated litigation for such cases filed in Massachusetts county courts and St. Louis City court. See, In Re : Con-
solidated Fresenius Cases, Case No. MICV 2013-03400-O ( Massachusetts Superior Court, Middlesex County ). These 
lawsuits alleged generally that inadequate labeling and warnings for these products caused harm to patients. In 
addition, similar cases were filed in other state courts. On February 17, 2016, the Company reached with a committee 
of plaintiffs’ counsel and reported to the courts an agreement in principle for settlement of potentially all cases. The 
agreement in principle called for the Company to pay $ 250,000 into a settlement fund in exchange for releases of all 
or substantially all of the plaintiffs’ claims, subject to the Company’s right to void the settlement under certain 
conditions, including if more than 3 % of all plaintiffs rejected the settlement or the distribution of rejecters met 
certain criteria. 

As subsequently agreed between the Company and the plaintiff committee, and ordered by the courts, plain-
tiffs may enforce the settlement and compel payment by the Company if the total of cases electing to participate in 
the settlement or dismissed by the courts with prejudice, voluntarily or involuntarily, comes to comprise 97 % of all 
cases. The courts are entering “Lone Pine” orders requiring plaintiffs, on pain of dismissal, who have not elected to 
participate in the settlement to submit specific justification satisfactory to the courts for their complaints, including 
attorney verification of certain material factual representations and expert medical opinions relating to causation. 
The Company may elect to void the settlement as of May 10, 2017 if the 97 % threshold has not been achieved or if 
plantiffs’ non-participation falls into suspect patterns. Incidental change to this date is likely. Trials in cases not 
participating in the settlement may resume as scheduled in the discretion of their respective courts. The Company 
expects that, in combination with elections to participate and notices of dismissal already submitted, the Lone Pine 
procedure will result in confirmation of the settlement.
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The Company’s affected insurers have agreed to fund $ 220,000 of the settlement fund if the settlement is not 
voided, with a reservation of rights regarding certain coverage issues between and among the Company and its 
insurers. The Company has accrued a net expense of $ 60,000 for consummation of the settlement, including legal 
fees and other anticipated costs.

Subsequent to the agreement in principle, the Company’s insurers in the AIG group initiated an action for 
declaratory judgment in New York state court advancing various arguments for reducing the amount of their cover-
age obligations. The Company filed an action in Massachusetts state court seeking to compel the AIG group carriers 
to honor their obligations under applicable policies, including reimbursement to the Company of litigation defense 
costs incurred before the agreement in principle was reached. The affected carriers have confirmed that the coverage 
litigation does not impact their commitment to fund $ 220,000 of the settlement with plaintiffs. 

Certain of the complaints in the GranuFlo® / NaturaLyte® litigation named combinations of FMC AG & Co. KGaA, 
Management AG, Fresenius SE and Fresenius Management SE as defendants, in addition to FMCH and its domestic 
United States affiliates. The agreement in principle provides for dismissals and releases of claims encompassing the 
European defendants. 

Four institutional plaintiffs have filed complaints against FMCH or its affiliates under state deceptive practices 
statutes resting on certain background allegations common to the GranuFlo® / NaturaLyte® personal injury litigation, 
but seeking as remedy the repayment of sums paid to FMCH attributable to the GranuFlo® / NaturaLyte® products. 
These cases implicate different legal standards, theories of liability and forms of potential recovery from those in the 
personal injury litigation and their claims will not be extinguished by the personal injury litigation settlement described 
above. The four plaintiffs are the Attorneys General for the States of Kentucky, Louisiana and Mississippi and the 
commercial insurance company Blue Cross Blue Shield of Louisiana in its private capacity. See, State of Mississippi 
ex rel. Hood, v. Fresenius Medical Care Holdings, Inc., No. 14-cv-152 ( Chancery Court, DeSoto County ); State of Lou-
isiana ex re. Caldwell and Louisiana Health Service & Indemnity Company v. Fresenius Medical Care Airline, 2016 Civ. 
11035 ( U. S. D. C. D. Mass. ); Commonwealth of Kentucky ex rel. Beshear v. Fresenius Medical Care Holdings, Inc. et al., 
No. 16-CI-00946 ( Circuit Court, Franklin County ).

Other litigation and potential exposures 

On February 15, 2011, a whistleblower ( relator ) action under the False Claims Act against FMCH was unsealed 
by order of the United States District Court for the District of Massachusetts and served by the relator. See, United 
States ex rel. Chris Drennen v. Fresenius Medical Care Holdings, Inc., 2009 Civ. 10179 ( D. Mass. ). The United States did 
not intervene initially in the case. The relator’s complaint, which was first filed under seal in February 2009, alleged 
that the Company sought and received reimbursement from government payors for serum ferritin and multiple forms 
of hepatitis B laboratory tests that were medically unnecessary or not properly ordered by a physician. Discovery on 
the relator’s complaint closed in May 2015. On October 2, 2015, the United States Attorney moved to intervene on 
the relator’s complaint with respect only to certain Hepatitis B surface antigen tests performed prior to 2011, when 
Medicare reimbursement rules for such tests changed. FMCH opposed the government’s motion to intervene, which 
remains undecided. 

On October 6, 2015, the Office of Inspector General of the United States Department of Health and Human 
Services ( OIG ) issued a subpoena to the Company seeking information about utilization and invoicing by Fresenius 
Vascular Care facilities as a whole for a period beginning after the Company’s acquisition of American Access Care 
LLC in October 2011 ( AAC ). The Company is cooperating in the government’s inquiry, which is being managed by the 
United States Attorney for the Eastern District of New York. Allegations against AAC arising in districts in Connecticut, 
Florida and Rhode Island relating to utilization and invoicing were settled in 2015.
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The Company has received communications alleging conduct in countries outside the U. S. that may violate the 
U. S. Foreign Corrupt Practices Act ( FCPA ) or other anti-bribery laws. The Audit and Corporate Governance Committee 
of the Company’s Supervisory Board is conducting investigations with the assistance of independent counsel. The 
Company voluntarily advised the U. S. Securities and Exchange Commission ( SEC ) and the U. S. Department of Justice 
( DOJ ). The Company’s investigations and dialogue with the SEC and DOJ are ongoing. The Company is cooperating 
with the government investigations. 

Conduct has been identified that may result in monetary penalties or other sanctions under the FCPA or other 
anti-bribery laws. In addition, the Company’s ability to conduct business in certain jurisdictions could be negatively 
impacted. The Company has previously recorded a non-material accrual for an identified matter. Given the current 
status of the investigations and remediation activities, the Company cannot reasonably estimate the range of pos-
sible loss that may result from identified matters or from the final outcome of the investigations or remediation 
activities. 

The Company is implementing enhancements to its anti-corruption compliance program, including internal 
controls related to compliance with international anti-bribery laws. The Company continues to be fully committed 
to FCPA and other anti-bribery law compliance.

In August 2014, FMCH received a subpoena from the United States Attorney for the District of Maryland inquir-
ing into FMCH’s contractual arrangements with hospitals and physicians, including contracts relating to the manage-
ment of in-patient acute dialysis services. FMCH is cooperating in the investigation. 

In July 2015, the Attorney General for Hawaii issued a civil complaint under the Hawaii False Claims Act alleg-
ing a conspiracy pursuant to which certain Liberty subsidiaries of FMCH overbilled Hawaii Medicaid for Liberty’s 
Epogen® administrations to Hawaii Medicaid patients during the period from 2006 through 2010, prior to the time of 
FMCH’s acquisition of Liberty. See, Hawaii v. Liberty Dialysis – Hawaii, LLC et al., Case No. 15-1-1357 - 07 ( Hawaii 1st 
Circuit ). The State alleges that Liberty acted unlawfully by relying on incorrect and unauthorized billing guidance 
provided to Liberty by Xerox State Healthcare LLC, which acted as Hawaii’s contracted administrator for its Medicaid 
program reimbursement operations during the relevant period. The amount of the overpayment claimed by the State 
is approximately $ 8,000, but the State seeks civil remedies, interest, fines, and penalties against Liberty and FMCH 
under the Hawaii False Claims Act substantially in excess of the overpayment. FMCH filed third-party claims for con-
tribution and indemnification against Xerox. The State’s False Claims Act complaint was filed after Liberty initiated 
an administrative action challenging the State’s recoupment of alleged overpayments from sums currently owed to 
Liberty. The civil litigation and administrative action are proceeding in parallel. 

On August 31 and November 25, 2015, respectively, FMCH received subpoenas from the United States Attorneys 
for the District of Colorado and the Eastern District of New York inquiring into FMCH’s participation in and manage-
ment of dialysis facility joint ventures in which physicians are partners. FMCH is cooperating in the investigations. 

On June 30, 2016, FMCH received a subpoena from the United States Attorney for the Northern District of Tex-
as ( Dallas ) seeking information about the use and management of pharmaceuticals including Velphoro® as well as 
FMCH’s interactions with DaVita Healthcare Partners, Inc. The Company understands that the subpoena relates to an 
investigation previously disclosed by DaVita and that the investigation encompasses DaVita, Amgen, and Sanofi. 
FMCH is cooperating in the investigation.

On November 18, 2016, FMCH received a subpoena from the United States Attorney for the Eastern District of 
New York seeking documents and information relating to the operations of Shiel Medical Laboratory, Inc., which 
FMCH acquired in October 2013. In the course of cooperating in the investigation and preparing to respond to the 
subpoena, FMCH has identified falsifications and misrepresentations in documents submitted by a Shiel salesperson 
that relate to the integrity of certain invoices submitted by Shiel for laboratory testing for patients in long-term care 
facilities. On February 21, 2017, Fresenius Medical Care North America ( FMCNA ) initiated termination of the employee 
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and notification to the United States Attorney of the termination and its circumstances. The Company cannot at this 
time determine the scope of the conduct implicated in the employee’s termination, or whether related liability for 
overpayments or penalties under the False Claims Act might be material.

On January 3, 2017, the Company received a subpoena from the United States Attorney for the District of 
Massachusetts inquiring into the Company’s interactions and relationships with the American Kidney Fund, including 
the Company’s charitable contributions to the Fund and the Fund’s financial assistance to patients for insurance 
premiums. FMCH is cooperating in the investigation.

On December 14, 2016, CMS published an Interim Final Rule ( IFR ) titled “Medicare Program; Conditions for 
Coverage for End-Stage Renal Disease Facilities-Third Party Payment” that would amend the Conditions for Coverage 
for dialysis providers, like FMCNA. The IFR would have effectively enabled insurers to reject premium payments made 
by patients who received grants for individual market coverage from the AKF and therefore, could have resulted in 
those patients losing their individual market coverage. The loss of individual market coverage for these patients 
would have had a material and adverse impact on the operating results of the Company.

On January 25, 2017, a federal district court in Texas, responding to litigation initiated by a patient advocacy 
group and dialysis providers including FMCNA, preliminarily enjoined CMS from implementing the IFR. Dialysis Patient 
Citizens v. Burwell ( E. D. Texas, Sherman Div. ). The preliminary injunction is based on CMS’ failure to follow appropri-
ate notice-and-comment procedures in adopting the IFR. The preliminary injunction will remain in place in the absence 
of a contrary ruling by the district or appellate courts. 

At this time, the extent to which CMS will continue to contest the preliminary injunction is unclear. It is also 
unclear whether CMS will elect to pursue, through notice and comment, another rule related to this topic. The oper-
ation of charitable assistance programs is also receiving increased attention by state regulators, including State 
Departments of Insurance. The result may be a regulatory framework that differs from state to state. Even in the 
absence of the IFR or similar administrative actions, insurers are expected to continue to take steps to thwart the 
premium assistance provided to our patients for individual market plans as well as other insurance coverages.

From time to time, the Company is a party to or may be threatened with other litigation or arbitration, claims 
or assessments arising in the ordinary course of its business. Management regularly analyzes current information 
including, as applicable, the Company’s defenses and insurance coverage and, as necessary, provides accruals for 
probable liabilities for the eventual disposition of these matters. 

The Company, like other healthcare providers, insurance plans and suppliers, conducts its operations under 
intense government regulation and scrutiny. It must comply with regulations which relate to or govern the safety 
and efficacy of medical products and supplies, the marketing and distribution of such products, the operation of 
manufacturing facilities, laboratories, dialysis clinics and other health care facilities, and environmental and occupa-
tional health and safety. With respect to its development, manufacture, marketing and distribution of medical 
products, if such compliance is not maintained, the Company could be subject to significant adverse regulatory 
actions by the U. S. Food and Drug Administration ( FDA ) and comparable regulatory authorities outside the U. S. These 
regulatory actions could include warning letters or other enforcement notices from the FDA, and / or comparable 
foreign regulatory authority which may require the Company to expend significant time and resources in order to 
implement appropriate corrective actions. If the Company does not address matters raised in warning letters or 
other enforcement notices to the satisfaction of the FDA and / or comparable regulatory authorities outside the U. S., 
these regulatory authorities could take additional actions, including product recalls, injunctions against the distribu-
tion of products or operation of manufacturing plants, civil penalties, seizures of the Company’s products and / or 
criminal prosecution. FMCH is currently engaged in remediation efforts with respect to one pending FDA warning 
letter. The Company must also comply with the laws of the United States, including the federal Anti-Kickback 
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Statute, the federal False Claims Act, the federal Stark Law, the federal Civil Monetary Penalties Law and the feder-
al Foreign Corrupt Practices Act as well as other federal and state fraud and abuse laws. Applicable laws or regula-
tions may be amended, or enforcement agencies or courts may make interpretations that differ from the Company’s 
interpretations or the manner in which it conducts its business. Enforcement has become a high priority for the 
federal government and some states. In addition, the provisions of the False Claims Act authorizing payment of a 
portion of any recovery to the party bringing the suit encourage private plaintiffs to commence whistleblower actions. 
By virtue of this regulatory environment, the Company’s business activities and practices are subject to extensive 
review by regulatory authorities and private parties, and continuing audits, subpoenas, other inquiries, claims and 
litigation relating to the Company’s compliance with applicable laws and regulations. The Company may not always 
be aware that an inquiry or action has begun, particularly in the case of whistleblower actions, which are initially 
filed under court seal. 

The Company operates many facilities and handles personal health information of its patients and beneficiaries 
throughout the United States and other parts of the world. In such a decentralized system, it is often difficult to 
maintain the desired level of oversight and control over the thousands of individuals employed by many affiliated 
companies. The Company relies upon its management structure, regulatory and legal resources, and the effective 
operation of its compliance program to direct, manage and monitor the activities of these employees. On occasion, 
the Company may identify instances where employees or other agents deliberately, recklessly or inadvertently con-
travene the Company’s policies or violate applicable law. The actions of such persons may subject the Company and 
its subsidiaries to liability under the Anti-Kickback Statute, the Stark Law, the False Claims Act, Health Insurance 
Portability and Accountability Act, the Health Information Technology for Economic and Clinical Health Act and the 
Foreign Corrupt Practices Act, among other laws and comparable laws of other countries. 

Physicians, hospitals and other participants in the healthcare industry are also subject to a large number of 
lawsuits alleging professional negligence, malpractice, product liability, worker’s compensation or related claims, 
many of which involve large claims and significant defense costs. The Company has been and is currently subject to 
these suits due to the nature of its business and expects that those types of lawsuits may continue. Although the 
Company maintains insurance at a level which it believes to be prudent, it cannot assure that the coverage limits 
will be adequate or that insurance will cover all asserted claims. A successful claim against the Company or any of 
its subsidiaries in excess of insurance coverage could have a material adverse effect upon it and the results of its 
operations. Any claims, regardless of their merit or eventual outcome, could have a material adverse effect on the 
Company’s reputation and business. 

The Company has also had claims asserted against it and has had lawsuits filed against it relating to alleged 
patent infringements or businesses that it has acquired or divested. These claims and suits relate both to operation 
of the businesses and to the acquisition and divestiture transactions. The Company has, when appropriate, asserted 
its own claims, and claims for indemnification. A successful claim against the Company or any of its subsidiaries 
could have a material adverse effect upon its business, financial condition, and the results of its operations. Any 
claims, regardless of their merit or eventual outcome, could have a material adverse effect on the Company’s repu-
tation and business. 

The Company is also subject to ongoing and future tax audits in the U. S., Germany and other jurisdictions. 
With respect to other potential adjustments and disallowances of tax matters currently under review, the Company 
does not anticipate that an unfavorable ruling could have a material impact on its results of operations. The Com-
pany is not currently able to determine the timing of these potential additional tax payments. 

Other than those individual contingent liabilities mentioned above, the current estimated amount of the 
Company’s other known individual contingent liabilities is immaterial.
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19.  Financial instruments

Non-derivative financial instruments

The following table presents the carrying amounts and fair values of the Company’s non-derivative financial instru-
ments at December 31, 2016, and December 31, 2015.

NON-DERIVATIVE FINANCIAL INSTRUMENTS
in $ THOUS

2016 2015

Fair value  
hierarchy

Carrying 
amount

Fair  
value

Carrying 
amount

Fair  
value

Assets

Cash and cash equivalents 1 747,233 747,233 549,500 549,500

Trade accounts receivable 1 2 3,540,124 3,540,124 3,303,456 3,303,456

Accounts receivable from related parties 2 220,797 220,797 218,285 218,285

Available for sale financial assets 2 1 270,310 270,310 275,770 275,770

Other financial assets 2 2 442,163 442,163 376,035 376,035

Liabilities	

Accounts payable 1 2 606,800 606,800 627,828 627,828

Accounts payable to related parties 2 278,355 278,355 153,023 153,023

Other current financial liabilities 3 2 1,351,590 1,351,590 1,330,283 1,330,283

Short-term debt 4 2 605,656 605,745 128,304 128,304

Long-term debt, excluding Amended 2012 Credit 
Agreement, senior notes and convertible bonds 2 275,612 276,647 172,919 172,919

Amended 2012 Credit Agreement 2 2,365,522 2,370,539 2,611,580 2,625,591

Senior notes 2 4,923,476 5,317,087 5,325,618 5,782,937

Convertible bonds 2 401,333 529,087 407,705 546,057

Variable payments outstanding for acquisitions 3 3 235,596 235,596 55,660 55,660

Noncontrolling interests subject to put provisions 3 1,234,888 1,234,888 1,023,755 1,023,755

1	 Includes long-term trade accounts receivable and payable, which are included in „Other assets“ and „Other liabilities“ in the consolidated balance sheets.
2	 Included in „Prepaid expenses and other current assets“ and „Other assets“ in the consolidated balance sheets.
3	 Included in „Accrued expenses and other current liabilities“ and „Other liabilities“ in the consolidated balance sheets.
4	 Also includes amounts from related parties.

The carrying amounts in the table are included in the consolidated balance sheets under the indicated captions or, 
in the case of long-term debt and noncontrolling interests subject to put provisions, in the captions shown in note 9 

and note 11, respectively. 
The significant methods and assumptions used in estimating the fair values of non-derivative financial instru-

ments are as follows :
Cash and cash equivalents are stated at nominal value which equals the fair value.
Short-term financial instruments such as trade accounts receivable, accounts receivable from related parties, 

accounts payable, accounts payable to related parties and short-term debt as well as certain other financial instru-
ments are valued at their carrying amounts, which are reasonable estimates of the fair value due to the relatively 
short period to maturity of these instruments. 

T.  4 . 4 7
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The fair value of available for sale financial assets quoted in an active market is based on price quotations at 
the period-end date.

The fair values of major long-term debt are calculated on the basis of market information. Instruments for 
which market quotes are available are measured using these quotes. The fair values of the other long-term debt are 
calculated at the present value of the respective future cash flows. To determine these present values, the prevailing 
interest rates and credit spreads for the Company as of the balance sheet date are used. 

Variable payments outstanding for acquisitions are recognized at their fair value. The estimation of the indi-
vidual fair values is based on the key inputs of the arrangement that determine the future contingent payment as 
well as the Company’s expectation of these factors. The Company assesses the likelihood and timing of achieving 
the relevant objectives. The underlying assumptions are reviewed regularly.

The valuation of noncontrolling interests subject to put provisions is determined using significant unobservable 
inputs. See note 11 for a discussion of the Company’s methodology for estimating the fair value of these noncontrolling 
interests subject to put obligations. 

Currently, there is no indication that a decrease in the value of the Company’s financing receivables is probable. 
Therefore, the allowances on credit losses of financing receivables are immaterial. 

Derivative financial instruments

The Company is exposed to market risk from changes in foreign exchange rates and interest rates. In order to man-
age the risk of currency exchange rate and interest rate fluctuations, the Company enters into various hedging 
transactions by means of derivative instruments with highly rated financial institutions as authorized by the Compa-
ny’s General Partner. On a quarterly basis, the Company performs an assessment of its counterparty credit risk. The 
Company currently considers this risk to be low. The Company’s policy, which has been consistently followed, is that 
financial derivatives be used only for the purpose of hedging foreign currency and interest rate exposure.

In certain instances, the Company enters into derivative contracts that do not qualify for hedge accounting 
but are utilized for economic purposes ( economic hedges ). The Company does not use financial instruments for 
trading purposes.

The Company established guidelines for risk assessment procedures and controls for the use of financial instru-
ments. They include a clear segregation of duties with regard to execution on one side and administration, account-
ing and controlling on the other. 

To reduce the credit risk arising from derivatives the Company concluded Master Netting Agreements with 
banks. Through such agreements, positive and negative fair values of the derivative contracts could be offset against 
one another if a partner becomes insolvent. This offsetting is valid for transactions where the aggregate amount of 
obligations owed to and receivable from are not equal. If insolvency occurs, the party which owes the larger amount 
is obliged to pay the other party the difference between the amounts owed in the form of one net payment.

The Company elects not to offset the fair values of derivative financial instruments subject to master netting 
agreements in its consolidated balance sheets. 

At December 31, 2016 and December 31, 2015, the Company had $ 25,627 and $ 24,366, respectively, of derivative 
financial assets subject to netting arrangements and $ 28,198 and $ 12,765 of derivative financial liabilities subject to 
netting arrangements. Offsetting these derivative financial instruments would have resulted in net assets of $ 14,413 
and $ 16,273 as well as net liabilities of $ 16,984 and $ 4,672 at December 31, 2016 and December 31, 2015, respectively.

In connection with the issuance of the Convertible Bonds in September 2014, the Company purchased Share 
Options. Any change in the Company’s share price above the conversion price would be offset by a corresponding 
value change in the Share Options. 
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Foreign exchange risk management
The Company conducts business on a global basis in various currencies, though a majority of its operations are in 
Germany and the United States. For financial reporting purposes, the Company has chosen the U. S. dollar as its 
reporting currency. Therefore, changes in the rate of exchange between the U. S. dollar and the local currencies in 
which the financial statements of the Company’s international operations are maintained affect its results of oper-
ations and financial position as reported in its consolidated financial statements. 

Additionally, individual subsidiaries are exposed to transactional risks mainly resulting from intercompany 
purchases between production sites and other subsidiaries with different functional currencies. This exposes the 
subsidiaries to fluctuations in the rate of exchange between the invoicing currencies and the currency in which their 
local operations are conducted. For the purpose of hedging existing and foreseeable foreign exchange transaction 
exposures, the Company enters into foreign exchange forward contracts and, on a small scale, foreign exchange 
options. At December 31, 2016 and December 31, 2015 the Company had no foreign exchange options. 

Changes in the fair value of the effective portion of foreign exchange forward contracts designated and qual-
ifying as cash flow hedges of forecasted product purchases and sales are reported in AOCI. Additionally, in connection 
with intercompany loans in foreign currency, the Company uses foreign exchange swaps thus assuring that no foreign 
exchange risks arise from those loans, which, if they qualify for cash flow hedge accounting, are also reported in 
AOCI. These amounts recorded in AOCI are subsequently reclassified into earnings as a component of cost of revenues 
for those contracts that hedge product purchases and sales or as an adjustment of interest income / expense for those 
contracts that hedge loans, in the same period in which the hedged transaction affects earnings. The notional 
amounts of foreign exchange contracts in place that are designated and qualify as cash flow hedges totaled $ 108,950 
and $ 193,880 at December 31, 2016 and December 31, 2015, respectively. 

The Company also enters into derivative contracts for forecasted product purchases and sales and for inter-
company loans in foreign currencies which do not qualify for hedge accounting but are utilized for economic hedg-
es as defined above. In these two cases, the change in value of the economic hedge is recorded in the income 
statement and usually offsets the change in value recorded in the income statement for the underlying asset or 
liability. The notional amounts of economic hedges that do not qualify for hedge accounting totaled $ 1,483,763 and 
$ 1,637,129 at December 31, 2016 and December 31, 2015, respectively.

Interest rate risk management
The Company enters into derivatives, particularly interest rate swaps and, to a certain extent, interest rate options, 
to protect against the risk of rising interest rates. These interest rate derivatives are designated as cash flow hedges 
and have been entered into in order to effectively convert payments based on variable interest rates into payments 
at a fixed interest rate. The euro-denominated interest rate swaps expire in 2019 and have a weighted average inter-
est rate of 0.32 %. Interest payable and receivable under the swap agreements is accrued and recorded as an adjust-
ment to interest expense. 

At December 31, 2016 and December 31, 2015, the notional amount of the euro-denominated interest rate swaps 
in place was € 252,000 and € 376,000 ( $ 265,633 and $ 409,351 at December 31, 2016 and December 31, 2015, respectively ). 

In addition, the Company also enters into interest rate hedges ( pre-hedges ) in anticipation of future long-term 
debt issuance, from time to time. These pre-hedges are used to hedge interest rate exposures with regard to inter-
est rates which are relevant for the future long-term debt issuance and which could rise until the respective debt is 
actually issued. These pre-hedges were settled at the issuance date of the corresponding long-term debt with the 
settlement amount recorded in AOCI amortized to interest expense over the life of the debt. At December 31, 2016 
and December 31, 2015, the Company had $ 37,752 and $ 58,581, respectively, related to such settlements of pre-hedges 
deferred in AOCI, net of tax.
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Derivative financial instruments valuation
The following table shows the carrying amounts of the Company’s derivatives at December 31, 2016 and Decem-
ber 31, 2015.

DERIVATIVE FINANCIAL INSTRUMENTS VALUATION 
in $ THOUS

2016 2015

Assets 2 Liabilities 2 Assets 2 Liabilities 2

Derivatives in cash flow hedging relationships 1

Current     

Foreign exchange contracts 2,127 (4,323) 3,114 (2,921)

Interest rate contracts – – – (1,637)

Non-current

Foreign exchange contracts 18 (80) 171 (127)

Interest rate contracts – (1,491) – (961)

 TOTAL 2,145 (5,894) 3,285 (5,646)

Derivatives not designated as hedging instruments 1

Current 

Foreign exchange contracts 39,785 (22,574) 23,908 (7,056)

Non-current

Foreign exchange contracts – (125) 1,062 (65)

Derivatives embedded in the convertible bonds – (99,785) – (115,990)

Share options to secure the convertible bonds 99,785 – 115,990 –

 TOTAL 139,570 (122,484) 140,960 (123,111)

1	 At December 31, 2016 and December 31, 2015, the valuation of the Company’s derivatives was determined using significant other observable Inputs ( level 2 ) 
in accordance with the fair value hierarchy levels established in U. S. GAAP.

2	 Derivative instruments are marked to market each reporting period resulting in carrying amounts being equal to fair values at the reporting date.

The carrying amounts for the current portion of derivatives indicated as assets in the table above are included in pre-
paid expenses and other current assets in the consolidated balance sheets while the current portion of those indicat-
ed as liabilities are included in accrued expenses and other current liabilities. The non-current portions indicated as 
assets or liabilities are included in the consolidated balance sheets in other assets or other liabilities, respectively.

The significant methods and assumptions used in estimating the fair values of derivative financial instruments 
are as follows :

The fair value of interest rate swaps is calculated by discounting the future cash flows on the basis of the 
market interest rates applicable for the remaining term of the contract as of the balance sheet date. To determine 
the fair value of foreign exchange forward contracts, the contracted forward rate is compared to the current forward 
rate for the remaining term of the contract as of the balance sheet date. The result is then discounted on the basis 
of the market interest rates prevailing at the balance sheet date for the applicable currency. The fair value of the 
embedded derivative of the convertible bonds is calculated using the difference between the market value of the 
convertible bond and the market value of an adequate straight bond discounted with the market interest rates as 
of the reporting date. 

T.  4 . 4 8



N
otes





 to


 consol








idated







 f
inanc





ial


 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

6

204

The Company’s own credit risk is incorporated in the fair value estimation of derivatives that are liabilities. 
Counterparty credit risk adjustments are factored into the valuation of derivatives that are assets. The Company 
monitors and analyses the credit risk from derivative financial instruments on a regular basis. For the valuation of 
derivative financial instruments, the credit risk is considered in the fair value of every individual instrument. The 
default probability is based upon the credit default swap spreads of each counterparty appropriate for the duration. 
The calculation of the credit risk considered in the valuation is performed by multiplying the default probability 
appropriate for the duration with the expected discounted cash flows of the derivative financial instrument.

THE EFFECT OF DERIVATIVES  
ON THE CONSOLIDATED FINANCIAL STATEMENTS
in $ THOUS

Amount of gain or  
(loss) recognized in AOCI  

on derivatives  
(effective portion)

Location of (gain) or  
loss reclassified from  

AOCI in income  
(effective portion) 

Amount of (gain) or  
loss reclassified  

from AOCI in income  
(effective portion) 

for the year ended  
December 31,

for the year ended  
December 31,

2016 2015 2016 2015

Derivatives in cash flow hedging relationships

Interest rate contracts 1,162 11,817 Interest income /expense 29,150 28,355

Foreign exchange contracts (2,664) 2,273 Costs of revenue 147 17,686

 TOTAL (1,502) 14,090 29,297 46,041

Location of (gain) or loss 
recognized in  

income on derivatives

Amount of (gain) or loss 
recognized in income on 

derivatives

for the year ended  
December 31,

2016 2015

Derivatives not designated as hedging instruments

Foreign exchange contracts
Selling, general and 

administrative expense (2,335) (61,328)

Foreign exchange contracts Interest income /expense 3,251 8,196

Derivatives embedded in the convertible bonds Interest income /expense (13,146) 58,105

Share options to secure the convertible bonds Interest income /expense 13,146 (58,105)

 TOTAL 916 (53,132)

For foreign exchange derivatives at December 31, 2016, the Company expects to recognize $ 3,737 of losses deferred 
in AOCI in earnings during the next twelve months.

The Company expects to incur additional interest expense of $ 20,918 over the next twelve months which is 
currently deferred in AOCI. This amount reflects the projected amortization of the settlement amount of the termi-
nated swaps and the current fair value of the additional interest payments resulting from the interest rate swaps 
maturing in 2019 at December 31, 2016.

At December 31, 2016, the Company had foreign exchange derivatives with maturities of up to 15 months and 
interest rate swaps with maturities of up to 34 months.

T.  4 . 4 9
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20.  Other comprehensive income ( loss )

The changes in the components of other comprehensive income ( loss ) for the years ended December 31, 2016 and 
2015 are as follows :

OTHER COMPREHENSIVE INCOME (LOSS )
in $ THOUS

Pretax Tax effect

Net, before 
non- 

controlling 
interests

Non- 
controlling  

interests

Other  
comprehen-
sive income 

(loss),  
net of tax

2016

Other comprehensive income (loss) relating to  
cash flow hedges

Changes in fair value of cash flow hedges during the period (1,502) 627 (875) – (875)

Reclassification adjustments 29,297 (8,419) 20,878 – 20,878

Total other comprehensive income (loss) relating to  
cash flow hedges 27,795 (7,792) 20,003 – 20,003

Foreign currency translation adjustment 2,726 – 2,726 (1,446) 1,280

Defined benefit pension plans

Actuarial (loss) gain on defined benefit pension plans (32,275) 7,416 (24,859) – (24,859)

Reclassification adjustments 30,811 (11,398) 19,413 – 19,413

Total other comprehensive income (loss) relating to  
defined benefit pension plans (1,464) (3,982) (5,446) – (5,446)

 OTHER COMPREHENSIVE INCOME (LOSS) 29,057 (11,774) 17,283 (1,446) 15,837

2015

Other comprehensive income (loss) relating to  
cash flow hedges

Changes in fair value of cash flow hedges during the period 14,090 (4,511) 9,579 – 9,579

Reclassification adjustments 46,041 (12,557) 33,484 – 33,484

Total other comprehensive income (loss) relating to  
cash flow hedges 60,131 (17,068) 43,063 – 43,063

Foreign currency translation adjustment (347,164) – (347,164) (4,961) (352,125)

Defined benefit pension plans

Actuarial (loss) gain on defined benefit pension plans 47,209 (13,434) 33,775 – 33,775

Reclassification adjustments 34,625 (12,851) 21,774 – 21,774

Total other comprehensive income (loss) relating to  
defined benefit pension plans 81,834 (26,285) 55,549 – 55,549

 OTHER COMPREHENSIVE INCOME (LOSS) (205,199) (43,353) (248,552) (4,961) (253,513)

T.  4 . 5 0
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Changes in AOCI by component for the years ended December 31, 2016 and 2015 are as follows :

CHANGES IN AOCI BY COMPONENT
in $ THOUS

Gain (loss) 
related to 
cash flow 

hedges

Actuarial 
gain (loss) 
on defined 

benefit pen-
sion plans

Gain (loss) 
related 

to foreign-
currency 

translation

Total, 
before non-
controlling 

interests 

Non- 
controlling  

interests Total

 BALANCE AT DECEMBER 31, 2014 (103,277) (282,019) (702,447) (1,087,743) (5,261) (1,093,004)

Other comprehensive income (loss) before  
reclassifications 9,579 33,775 (347,164) (303,810) (4,961) (308,771)

Amounts reclassified from AOCI 33,484 21,774 – 55,258 – 55,258

Other comprehensive income (loss) after  
reclassifications	 43,063 55,549 (347,164) (248,552) (4,961) (253,513)

 BALANCE AT DECEMBER 31, 2015 (60,214) (226,470) (1,049,611) (1,336,295) (10,222) (1,346,517)

Other comprehensive income (loss) before  
reclassifications (875) (24,859) 2,726 (23,008) (1,446) (24,454)

Amounts reclassified from AOCI 20,878 19,413 – 40,291 – 40,291

Other comprehensive income (loss) after  
reclassifications	 20,003 (5,446) 2,726 17,283 (1,446) 15,837

 BALANCE AT DECEMBER 31, 2016 (40,211) (231,916) (1,046,885) (1,319,012) (11,668) (1,330,680)

Reclassifications out of AOCI for the years ended December 31, 2016 and 2015 are as follows :

RECLASSIFICATIONS OUT OF AOCI
in $ THOUS

Details about AOCI components

Amount of (gain) loss 
reclassified from AOCI 

in income

Location of (gain) loss 
reclassified from AOCI  

in income

2016 2015

(Gain) loss related to cash flow hedges

Interest rate contracts 29,150 28,355 Interest income / expense

Foreign exchange contracts 147 17,686 Costs of revenue

29,297 46,041 Total before tax

(8,419) (12,557) Tax expense or benefit

20,878 33,484 Net of tax

Actuarial (gain) loss on defined benefit pension plans

Amortization of unrealized (gain) loss 30,811 34,625 1

30,811 34,625 Total before tax

(11,398) (12,851) Tax expense or benefit

19,413 21,774 Net of tax

Total reclassifications for the period 40,291 55,258 Net of tax

1	 Included in the computation of net periodic pension cost (see note 10 for additional details).

T.  4 . 51
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21.  Supplementary cash flow information

The following additional information is provided with respect to the consolidated statements of cash flows :

SUPPLEMENTARY CASH FLOW INFORMATION
in $ THOUS

2016 2015

Supplementary cash flow information

Cash paid for interest 387,125 381,212

Cash paid for income taxes 1 598,916 547,401  

Cash inflow for income taxes from stock option exercises 2 8,887 18,073  

Supplemental disclosures of cash flow information

Details for acquisitions:

Assets acquired (877,706) (216,023)

Liabilities assumed 125,623 34,841  

Noncontrolling interest subject to put provisions 48,292 7,622  

Noncontrolling interest 15,992 983  

Non-cash consideration 244,458 69,233  

Cash paid (443,341) (103,344)

Less cash acquired 22,869 3,193  

 NET CASH PAID FOR ACQUISITIONS (420,472) (100,151)

Cash paid for investments (143,637) (184,101)

Cash paid for intangible assets (13,472) (32,558)

 �TOTAL CASH PAID FOR ACQUISITIONS AND INVESTMENTS,  
NET OF CASH ACQUIRED, AND PURCHASES OF INTANGIBLE ASSETS (577,581) (316,810)

1	 Net of tax refund.
2	� Thereof the excess tax benefit allocated to additional paid-in capital for the twelve-month periods ending December 31, 2016 and 2015 $ 6,427 and 

$ 13,451, respectively.

22.  Segment and corporate information

In 2015, the Company increased its operating segments from three to four segments in conjunction with a change 
in the structure of how the Company manages its business. The operating segments are the North America segment, 
the EMEA segment, the Asia-Pacific segment and the Latin America segment. Accordingly, the two reporting segments 
disclosed prior to 2015 ( the North America segment and the International segment, which was comprised of EMEA, 
Asia-Pacific and Latin America ) have now been reclassified into four reporting segments as noted above. 

Management evaluates each segment using measures that reflect all of the segment’s controllable revenues 
and expenses. With respect to the performance of business operations, management believes that the most appro-
priate U. S. GAAP measures are revenue, operating income and operating income margin. The Company does not 
include income taxes as it believes this is outside the segments’ control. Financing is a corporate function, which the 
Company’s segments do not control. Therefore, the Company does not include interest expense relating to financing 
as a segment measurement. Similarly, the Company does not allocate certain costs, which relate primarily to certain 
headquarters’ overhead charges, including accounting and finance, because the Company believes that these costs 
are also not within the control of the individual segments. Production of products, production asset management, 

T.  4 . 5 3
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quality management and procurement related to production are centrally managed at Corporate. The Company’s 
global research and development is also centrally managed at Corporate. These Corporate activities do not fulfill the 
definition of a segment. Products are transferred to the segments at cost; therefore no internal profit is generated. 
The associated internal revenues for the product transfers and their elimination are recorded as Corporate activities. 
Capital expenditures for production are based on the expected demand of the segments and consolidated profit-
ability considerations. In addition, certain revenues, investments and intangible assets, as well as any related expens-
es, are not allocated to a segment but are accounted for as Corporate. 

Information pertaining to the Company’s segment and Corporate activities for the twelve-month periods 
ended December 31, 2016 and 2015 is set forth below. 

SEGMENT AND CORPORATE INFORMATION
in $ THOUS

North  
America  
segment

EMEA  
segment

Asia- 
Pacific 

segment

Latin 
America 
segment

Segment  
total Corporate Total

2016

Revenue external customers 12,885,879 2,666,644 1,631,717 712,150 17,896,390 14,397 17,910,787

Inter-segment revenue 3,437 – 34 267 3,738 (3,738) –

 REVENUE 12,889,316 2,666,644 1,631,751 712,417 17,900,128 10,659 17,910,787

 OPERATING INCOME 2,119,297 524,181 319,076 65,849 3,028,403 (390,880) 2,637,523

Depreciation and amortization (430,824) (120,791) (48,196) (17,242) (617,053) (158,892) (775,945)

Income (loss) from  
equity method investees 64,806 (2,919) 1,519 1,502 64,908 – 64,908

Total assets 18,255,288 3,785,602 1,863,441 729,193 24,633,524 2,300,418 26,933,942

Thereof investments in  
equity method investees 324,860 221,054 106,900 26,428 679,242 – 679,242

Capital expenditures,  
acquisitions and investments 1 916,354 310,568 53,795 45,477 1,326,194 281,379 1,607,573

2015

Revenue external customers 11,813,330 2,628,688 1,501,456 766,424 16,709,898 27,684 16,737,582

Inter-segment revenue 5,292 1 143 447 5,883 (5,883) –

 REVENUE 11,818,622 2,628,689 1,501,599 766,871 16,715,781 21,801 16,737,582

 OPERATING INCOME 2 1,797,835 576,895 297,860 48,233 2,720,823 (394,091) 2,326,732

Depreciation and amortization (399,434) (113,131) (44,616) (14,835) (572,016) (145,306) (717,322)

Income (loss) from  
equity method investees 20,799 6,820 2,526 1,307 31,452 – 31,452

Total assets 3 17,269,258 3,293,600 1,727,495 604,667 22,895,020 2,470,234 25,365,254

Thereof investments  
in equity method investees 288,956 220,610 109,347 25,796 644,709 – 644,709

Capital expenditures, acquisitions 
and investments 4 709,503 174,229 48,949 50,549 983,230 286,523 1,269,753

1	 North America, EMEA, Asia-Pacific, Latin America and Corporate acquisitions exclude $ 22,870, $ 235,627, $ 7,790, $ 5,526 and $ 7,654, respectively,  
of non-cash acquisitions for 2016. 

2	 On July 1, 2015, the Company completed the sale of its clinics in Venezuela to a third party. The purchase price for these clinics was $ 7,500, which resulted  
in a loss of approximately $ 26,289 before tax ( approximately $ 26,920 after tax ). The loss is primarily included in Selling, general and administrative costs line 
item of the consolidated income statements.

3	 Deferred taxes which were classified as current at December 31, 2015 have been reclassified to non-current in accordance with Accounting Standards Update 
2015 - 17, Income Taxes ( Topic 740 ) Balance Sheet Classification of Deferred Taxes. Deferred taxes previously recorded in 2015 within current assets and liabilities 
have been reclassified to non-current assets and liabilities in the amount of $ 216,127 and $ 36,399, respectively. As a result of deferred tax netting, non-current 
assets and liabilities were then adjusted in the amount of $ 168,232.

4	 North America, EMEA, Asia-Pacific, Latin America and Corporate acquisitions and investments exclude $ 6,070, $ 41,454, $ 36,455, $ 244 and $ 26,214, 
respectively, of non-cash acquisitions and investments for 2015.

T.  4 . 5 4
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For the geographic presentation, revenues are attributed to specific countries based on the end user’s location 
for products and the country in which the service is provided. Information with respect to the Company’s geograph-
ic operations is set forth in the table below :

GEOGRAPHIC DIVISION
in $ THOUS

Germany North America Rest of the world Total

2016

Revenue external customers 421,604 12,885,879 4,603,304 17,910,787

Long-lived assets 907,921 15,227,607 3,181,818 19,317,346

2015

Revenue external customers 400,401 11,813,330 4,523,851 16,737,582

Long-lived assets 556,276 14,771,036 2,963,439 18,290,751

23.  Subsequent events

On January 31, 2017, the Company announced an agreement with the United States Departments of Veterans Affairs 
and Justice resolving litigation commenced in 2014 regarding reimbursement for services provided to veterans by the 
Company’s clinics during the period January 2009 through February 15, 2011. The agreement is expected to increase 
the Company’s recognition of revenue in 2017 by approximately $ 100,000 ( approximately € 100,000 ). The estimated 
positive impact on the Company’s net income ( net income attributable to shareholders of Fresenius Medical 
Care & Co. KGaA ) is expected to be approximately $ 45,000 to $ 50,000 ( approximately € 45,000 to € 50,000 ). The payment 
is expected to be received in due course.

T.  4 . 5 5
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Management of the Company is responsible for establishing and maintaining adequate internal control over financial 
reporting, as such term is defined in Exchange Act Rule 13 a - 15 ( f ). The Company’s internal control over financial 
reporting is a process designed by or under the supervision of the Company’s chief executive officer and chief finan-
cial officer to provide reasonable assurance regarding the reliability of financial reporting and the preparation of the 
Company’s financial statements for external reporting purposes in accordance with U. S. generally accepted account-
ing principles. 

As of December 31, 2016, management conducted an assessment of the effectiveness of the Company’s inter-
nal control over financial reporting based on the criteria established in Internal Control – Integrated Framework ( 2013 ) 
issued by the Committee of Sponsoring Organizations of the Treadway Commission ( COSO ). Management’s assess-
ment follows the guidance for management of the evaluation of internal controls over financial reporting released 
by the Securities and Exchange Commission on May 23, 2007. Based on this assessment, management has determined 
that the Company’s internal control over financial reporting is effective as of December 31, 2016.

The Company’s internal control over financial reporting includes policies and procedures that ( 1 ) pertain to the 
maintenance of records that in reasonable detail accurately and fairly reflect transactions and dispositions of assets; 
( 2 ) provide reasonable assurance that the Company’s transactions are recorded as necessary to permit preparation 
of financial statements in accordance with U. S. generally accepted accounting principles, and that the Company’s 
receipts and expenditures are being made only in accordance with authorizations of the Company’s management 
and directors; and ( 3 ) provide reasonable assurance regarding prevention or timely detection of unauthorized acqui-
sition, use or disposition of the Company’s assets that could have a material effect on the Company’s financial 
statements. 

Because of its inherent limitation, internal control over financial reporting, no matter how well designed, 
cannot provide absolute assurance of achieving financial reporting objectives and may not prevent or detect mis-
statements. Therefore, even if the internal control over financial reporting is determined to be effective it can provide 
only reasonable assurance with respect to financial statement preparation and presentation. Also, projections of any 
evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because 
of changes in conditions, or that the degree of compliance with the policies or procedures may deteriorate.

The Company’s internal control over financial reporting as of December 31, 2016 has been audited by KPMG AG 
Wirtschaftsprüfungsgesellschaft, an independent registered public accounting firm, as stated in their report included 
on page 211. 

February 22, 2017

Fresenius Medical Care AG & Co. KGaA,  
a partnership limited by shares,  
represented by :
Fresenius Medical Care Management AG,  
its General Partner

RICE POWELL
Chief Executive Officer and Chairman of the 
Management Board of the General Partner

MICHAEL BROSNAN
Chief Financial Officer and member of the  
Management Board of the General Partner

M A N AG E M E N T ’S  A N N UA L 
R E P O R T  O N  I N T E R N A L  CO N T R O L 
OV E R  F I N A N C I A L  R E P O R T I N G
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211REPORT OF INDEPENDENT REGISTERED 
PUBLIC ACCOUNTING FIRM ON INTERNAL 
CONTROL OVER FINANCIAL REPORTING

THE SUPERVISORY BOARD  
FRESENIUS MEDICAL CARE AG & CO. KGAA

We have audited the internal control over financial reporting of Fresenius Medical Care AG & Co. KGaA and subsid-
iaries ( Fresenius Medical Care or the Company ) as of December 31, 2016, based on criteria established in Internal 
Control-Integrated Framework ( 2013 ) issued by the Committee of Sponsoring Organizations of the Treadway 
Commission ( COSO ). Fresenius Medical Care’s management is responsible for maintaining effective internal control 
over financial reporting and its assessment of the effectiveness of internal control over financial reporting included 
in the accompanying Management’s Annual Report on Internal Control over Financial Reporting. Our responsibility 
is to express an opinion on the Company’s internal control over financial reporting based on our audit.

We conducted our audit in accordance with the standards of the Public Company Accounting Oversight Board 
( United States ). Those standards require that we plan and perform the audit to obtain reasonable assurance about 
whether effective internal control over financial reporting was maintained in all material respects. Our audit includ-
ed obtaining an understanding of internal control over financial reporting, assessing the risk that a material weakness 
exists, and testing and evaluating the design and operating effectiveness of internal control based on the assessed 
risk. Our audit also included performing such other procedures as we considered necessary in the circumstances. 
We believe that our audit provides a reasonable basis for our opinion.

A company’s internal control over financial reporting is a process designed to provide reasonable assurance 
regarding the reliability of financial reporting and the preparation of financial statements for external purposes in 
accordance with generally accepted accounting principles. A company’s internal control over financial reporting 
includes those policies and procedures that ( 1 ) pertain to the maintenance of records that, in reasonable detail, 
accurately and fairly reflect the transactions and dispositions of the assets of the company; ( 2 ) provide reasonable 
assurance that transactions are recorded as necessary to permit preparation of financial statements in accordance 
with generally accepted accounting principles, and that receipts and expenditures of the company are being made 
only in accordance with authorizations of management and directors of the company; and ( 3 ) provide reasonable 
assurance regarding prevention or timely detection of unauthorized acquisition, use, or disposition of the company’s 
assets that could have a material effect on the financial statements.

Because of its inherent limitations, internal control over financial reporting may not prevent or detect mis-
statements. Also, projections of any evaluation of effectiveness to future periods are subject to the risk that controls 
may become inadequate because of changes in conditions, or that the degree of compliance with the policies or 
procedures may deteriorate.

In our opinion, Fresenius Medical Care maintained, in all material respects, effective internal control over 
financial reporting as of December 31, 2016, based on criteria established in Internal Control-Integrated Framework 
( 2013 ) issued by the Committee of Sponsoring Organizations of the Treadway Commission ( COSO ).

We also have audited, in accordance with the standards of the Public Company Accounting Oversight Board 
( United States ), the consolidated balance sheets of Fresenius Medical Care as of December 31, 2016 and 2015, and 
the related consolidated statements of income, comprehensive income, shareholders’ equity and cash flows for each 
of the years in the three-year period ended December 31, 2016, and our report dated February 22, 2017 expressed an 
unqualified opinion on those consolidated financial statements. 

Frankfurt am Main, Germany  
February 22, 2017

KPMG AG 
Wirtschaftsprüfungsgesellschaft
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THE SUPERVISORY BOARD  
FRESENIUS MEDICAL CARE AG & CO. KGAA

We have audited the accompanying consolidated balance sheets of Fresenius Medical Care AG & Co. KGaA and 
subsidiaries ( Fresenius Medical Care or the Company ) as of December 31, 2016 and 2015 and the related consoli-
dated statements of income, comprehensive income, shareholders’ equity and cash flows for each of the years in 
the three-year period ended December 31, 2016. In connection with our audits of the consolidated financial state-
ments, we have also audited the financial statement schedule as listed in the accompanying index. These consol-
idated financial statements and the financial statement schedule are the responsibility of the Company’s manage-
ment. Our responsibility is to express an opinion on these consolidated financial statements and the financial 
statement schedule based on our audits.

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board 
( United States ). Those standards require that we plan and perform the audit to obtain reasonable assurance about 
whether the financial statements are free of material misstatement. An audit includes examining, on a test basis, 
evidence supporting the amounts and disclosures in the financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as well as evaluating the overall financial 
statement presentation. We believe that our audits provide a reasonable basis for our opinion.

In our opinion, the consolidated financial statements referred to above present fairly, in all material respects, 
the financial position of Fresenius Medical Care as of December 31, 2016 and 2015, and the results of their operations 
and their cash flows for each of the years in the three-year period ended December 31, 2016, in conformity with U. S. 
generally accepted accounting principles. Also in our opinion, the related financial statement schedule, when con-
sidered in relation to the consolidated financial statements taken as a whole, presents fairly, in all material respects, 
the information set forth therein. 

We also have audited, in accordance with the standards of the Public Company Accounting Oversight Board 
( United States ), Fresenius Medical Care’s internal control over financial reporting as of December 31, 2016, based on 
criteria established in Internal Control – Integrated Framework ( 2013 ) issued by the Committee of Sponsoring Orga-
nizations of the Treadway Commission ( COSO ), and our report dated February 22, 2017 expressed an unqualified 
opinion on the effectiveness of the Company’s internal control over financial reporting.

Frankfurt am Main, Germany  
February 22, 2017

KPMG AG 
Wirtschaftsprüfungsgesellschaft

R E P O R T  O F  
I N D E PE N D E N T  R E G I S T E R E D  
P U B L I C  ACCO U N T I N G  F I R M
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CONSOLIDATED STATEMENTS 
OF INCOME

5.1	 CONSOLIDATED STATEMENTS OF INCOME
in € THOUS, except share data

 

Note 2017 2016 2015

Revenue

Health care services 14,531,636 13,505,363 12,439,205

Health care products 3,251,936 3,064,352 3,015,653

	TOTAL 26 17,783,572 16,569,715 15,454,858

Costs of revenue

Health care services 10,362,046 9,631,341 8,887,855

Health care products 1,417,806 1,322,428 1,389,837

	TOTAL 11,779,852 10,953,769 10,277,692

	GROSS PROFIT 6,003,720 5,615,946 5,177,166

Operating ( income ) expenses

Selling, general and administrative 4 a 3,577,776 3,119,172 2,948,885

Research and development 4 b 130,704 146,511 128,128

Income from equity method investees 26 (67,199) (58,639) (28,348)

	OPERATING INCOME 2,362,439 2,408,902 2,128,501

Other (income) expense

Interest income 4 e (43,297) (42,139) (105,070)

Interest expense 4 e 397,187 408,508 457,895

	INCOME BEFORE INCOME TAXES 2,008,549 2,042,533 1,775,676

Income tax expense 4 f 454,015 622,481 565,026

	NET INCOME 1,554,534 1,420,052 1,210,650

	NET INCOME ATTRIBUTABLE TO NONCONTROLLING 
INTERESTS 274,746 276,072 255,704

	NET INCOME ATTRIBUTABLE TO SHAREHOLDERS 
OF FMC AG & CO. KGAA 1,279,788 1,143,980 954,946

	BASIC EARNINGS PER SHARE 19 4.17 3.74 3.14 

	FULLY DILUTED EARNINGS PER SHARE 19 4.16 3.73 3.13 

The following notes are an integral part of the consolidated financial statements.
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CONSOLIDATED STATEMENTS 
OF COMPREHENSIVE INCOME

5.2	 CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME
in € THOUS

 

Note 2017 2016 2015

	NET INCOME 1,554,534 1,420,052 1,210,650

Other comprehensive income ( loss )

	 Components that will not be reclassified to profit or loss

	 Actuarial gains ( losses ) on defined benefit pension plans 16, 24 6,840 (31,423) 30,169

	� Income tax ( expense ) benefit related to components  
of other comprehensive income not reclassified 16, 24 (27,393) 7,085 (8,830)

	 	TOTAL (20,553) (24,338) 21,339

	 Components that may be reclassified subsequently to profit or loss

	 Gain ( loss ) related to foreign currency translation 24 (1,284,173) 368,429 674,727

	 Gain ( loss ) related to cash flow hedges 23, 24 27,983 25,111 54,196

	� Income tax ( expense ) benefit related to components  
of other comprehensive income that may be reclassified 23, 24 (8,407) (7,039) (15,387)

	 	TOTAL (1,264,597) 386,501 713,536

	OTHER COMPREHENSIVE INCOME ( LOSS ), NET OF TAX (1,285,150) 362,163 734,875

	TOTAL COMPREHENSIVE INCOME 269,384 1,782,215 1,945,525

Comprehensive income attributable to noncontrolling interests 150,611 310,580 344,427

	COMPREHENSIVE INCOME ATTRIBUTABLE 
TO SHAREHOLDERS OF FMC AG & CO. KGAA 118,773 1,471,635 1,601,098

The following notes are an integral part of the consolidated financial statements.
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CONSOLIDATED BALANCE SHEETS

5.3	 CONSOLIDATED BALANCE SHEETS
in € THOUS, except share and per share data

 

Note 2017 2016

Assets

Cash and cash equivalents 6 978,109 708,882

Trade accounts receivable, less allowance for doubtful accounts  
of € 474,891 in 2017 and € 482,461 in 2016 7 3,330,990 3,491,079

Accounts receivable from related parties 5 111,643 209,465

Inventories 8 1,290,779 1,337,477

Other current assets 9 662,786 1,137,046

	TOTAL CURRENT ASSETS 6,374,307 6,883,949

Property, plant and equipment 10 3,491,771 3,579,626

Intangible assets 11 683,058 803,120

Goodwill 11 12,103,921 12,955,574

Deferred taxes 4 f 315,168 291,394

Investment in equity method investees 26 647,009 598,154

Other non-current assets 409,894 391,723

	TOTAL NON-CURRENT ASSETS 17,650,821 18,619,591

	TOTAL ASSETS 24,025,128 25,503,540

Liabilities

Accounts payable 590,493 575,556

Accounts payable to related parties 5 147,349 264,069

Current provisions and other current liabilities 12 2,843,760 3,036,708

Short-term debt 13 760,279 572,010

Short-term debt from related parties 13 9,000 3,000

Current portion of long-term debt and capital lease obligations 14 883,535 724,218

Income tax payable 65,477 123,336

	TOTAL CURRENT LIABILITIES 5,299,893 5,298,897

Long-term debt and capital lease obligations, less current portion 14 5,794,872 6,832,886

Non-current provisions and other non-current liabilities 15 975,645 1,027,983

Pension liabilities 16 530,559 512,539

Income tax payable 128,433 118,182

Deferred taxes 4 f 467,540 661,921

	TOTAL NON-CURRENT LIABILITIES 7,897,049 9,153,511

	TOTAL LIABILITIES 13,196,942 14,452,408

Shareholders’ equity

Ordinary shares, no par value, € 1.00 nominal value, 385,913,972 shares authorized, 
308,111,000 issued and 306,451,049 outstanding as of December 31, 2017 and  
385,913,972 shares authorized, 307,221,791 issued and 306,221,840 outstanding as of 
December 31, 2016 respectively 17 308,111 307,222

Treasury stock, at cost 17 (108,931) (50,993)

Additional paid-in capital 17 3,969,245 3,960,115

Retained earnings 17 7,137,255 6,085,876

Accumulated other comprehensive income ( loss ) 24 (1,485,578) (324,563)

	TOTAL FMC AG & CO. KGAA SHAREHOLDERS’ EQUITY 9,820,102 9,977,657

Noncontrolling interests 17 1,008,084 1,073,475

	TOTAL EQUITY 10,828,186 11,051,132

	TOTAL LIABILITIES AND EQUITY 24,025,128 25,503,540

The following notes are an integral part of the consolidated financial statements.
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CONSOLIDATED STATEMENTS  
OF CASH FLOWS

5.4	 CONSOLIDATED STATEMENTS OF CASH FLOWS
in € THOUS

 

Note 2017 2016 2015

Operating activities

Net income 1,554,534 1,420,052 1,210,650

	� Adjustments to reconcile net income to net cash  
provided by operating activities

	 Depreciation and amortization
10,  

11, 26 735,479 701,536 648,167

	 Change in deferred taxes, net (203,046) 232 (36,665)

	 ( Gain ) loss on sale of fixed assets and investments (116,624) (5,381) (4,809)

	 Compensation expense related to share-based plans 20 46,811 27,433 8,370

	 Investments in equity method investees, net (57,009) (52,948) (16,022)

	� Changes in assets and liabilities, net  
of amounts from businesses acquired

	 Trade accounts receivable, net (181,272) (241,878) (260,607)

	 Inventories (62,692) (60,230) (271,301)

	 Other current and non-current assets 185,801 42,266 (66,842)

	 Accounts receivable from related parties 95,025 (71,773) (271)

	 Accounts payable to related parties (110,375) 120,745 24,523

	 Accounts payable, provisions and other current and non-current liabilities 629,116 365,312 808,202

	 Paid interest (339,088) (349,738) (343,589)

	 Received interest 35,526 30,263 74,993

	 Income tax payable 654,250 547,157 485,181

	 Paid income taxes (674,625) (541,075) (493,376)

	NET CASH PROVIDED BY ( USED IN )  
OPERATING ACTIVITIES 2,191,811 1,931,973 1,766,604

Investing activities

Purchases of property, plant and equipment 26 (944,460) (930,520) (858,894)

Proceeds from sale of property, plant and equipment 103,225 15,957 15,690

Acquisitions and investments, net of cash acquired,  
and purchases of intangible assets

3,  
25, 26 (565,694) (521,800) (285,543)

Proceeds from divestitures 3 415,388 190,247 226,823

	NET CASH PROVIDED BY ( USED IN )  
INVESTING ACTIVITIES (991,541) (1,246,116) (901,924)

Financing activities

Proceeds from short-term debt 443,996 805,191 259,149

Repayments of short-term debt (241,309) (342,505) (282,895)

Proceeds from short-term debt from related parties 122,079 124,300 53,000

Repayments of short-term debt from related parties (116,079) (138,800) (39,901)

Proceeds from long-term debt and capital lease obligations 582,311 2,071 5,439

Repayments of long-term debt and capital lease obligations (1,099,329) (662,823) (292,793)

Increase ( decrease ) of accounts receivable securitization program 157,564 112,025 (262,055)

Proceeds from exercise of stock options 47,591 47,467 85,034

Purchase of treasury stock 17 (57,938) – –

Dividends paid 17 (293,973) (244,251) (236,773)

Distributions to noncontrolling interests (386,340) (294,302) (256,399)

Contributions from noncontrolling interests 42,797 71,910 60,744

	NET CASH PROVIDED BY ( USED IN )  
FINANCING ACTIVITIES (798,630) (519,717) (907,450)

EFFECT OF EXCHANGE RATE CHANGES ON CASH 
AND CASH EQUIVALENTS (132,413) 38,012 25,422

Cash and cash equivalents

Net increase ( decrease ) in cash and cash equivalents 269,227 204,152 (17,348)

Cash and cash equivalents at beginning of period 708,882 504,730 522,078

CASH AND CASH EQUIVALENTS AT END OF PERIOD 6 978,109 708,882 504,730

The following notes are an integral part of the consolidated financial statements.
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CONSOLIDATED STATEMENTS 
OF SHAREHOLDERS’ EQUITY

5.5	 CONSOLIDATED STATEMENTS OF SHAREHOLDERS’ EQUITY
in € THOUS, except share data

Ordinary Shares Treasury Stock Accumulated other comprehensive income (loss)
 

Note
Number of 

shares No par value
Number of 

shares Amount
Additional 

paid-in capital
Retained 
earnings

Foreign  
currency  

translation
Cash Flow 

Hedges Pensions

Total FMC AG & 
Co. KGaA share-

holders’ equity
Noncontrolling 

interests Total equity

BALANCE AT DECEMBER 31, 2014 311,104,251 311,104 (7,548,951) (384,966) 4,130,341 4,827,336 (973,516) (85,028) (239,826) 7,585,445 802,367 8,387,812

Proceeds from exercise of options and related tax effects 20 1,758,820 1,759 – – 83,051 – – – – 84,810 – 84,810

Compensation expense related to stock options 20 – – – – 4,278 – – – – 4,278 – 4,278

Dividends paid 17 – – – – – (236,773) – – – (236,773) – (236,773)

Purchase / sale of noncontrolling interests – – – – 6,725 – – – – 6,725 13,595 20,320

Contributions from / to noncontrolling interests – – – – – – – – – – (224,365) (224,365)

Noncontrolling interests subject to put provisions 23 – – – – – (176,016) – – – (176,016) – (176,016)

Net Income – – – – – 954,946 – – – 954,946 255,704 1,210,650

Other comprehensive income ( loss ) related to

	 Foreign currency translation 24 – – – – – – 608,880 (9,052) (13,824) 586,004 88,723 674,727

	 Cash flow hedges, net of related tax effects 24 – – – – – – – 38,809 – 38,809 – 38,809

	 Pensions, net of related tax effects 16 – – – – – – – – 21,339 21,339 – 21,339

Comprehensive income – – – – – – – – – 1,601,098 344,427 1,945,525

BALANCE AT DECEMBER 31, 2015 312,863,071 312,863 (7,548,951) (384,966) 4,224,395 5,369,493 (364,636) (55,271) (232,311) 8,869,567 936,024 9,805,591

Proceeds from exercise of options and related tax effects 20 907,720 908 – – 41,029 – – – – 41,937 – 41,937

Compensation expense related to stock options 20 – – – – 23,210 – – – – 23,210 – 23,210

Withdrawal of treasury stock 17 (6,549,000) (6,549) 6,549,000 333,973 (327,424) – – – – – – –

Dividends paid 17 – – – – – (244,251) – – – (244,251) – (244,251)

Purchase / sale of noncontrolling interests – – – – (1,095) – – – – (1,095) 63,974 62,879

Contributions from / to noncontrolling interests – – – – – – – – – – (237,103) (237,103)

Noncontrolling interests subject to put provisions 23 – – – – – (183,346) – – – (183,346) – (183,346)

Net Income – – – – – 1,143,980 – – – 1,143,980 276,072 1,420,052

Other comprehensive income ( loss ) related to

	 Foreign currency translation 24 – – – – – – 338,617 (908) (3,788) 333,921 34,508 368,429

	 Cash flow hedges, net of related tax effects 24 – – – – – – – 18,072 – 18,072 – 18,072

	 Pensions, net of related tax effects 16 – – – – – – – – (24,338) (24,338) – (24,338)

Comprehensive income – – – – – – – – – 1,471,635 310,580 1,782,215

BALANCE AT DECEMBER 31, 2016 307,221,791 307,222 (999,951) (50,993) 3,960,115 6,085,876 (26,019) (38,107) (260,437) 9,977,657 1,073,475 11,051,132

Proceeds from exercise of options and related tax effects 20 889,209 889 – – 42,944 – – – – 43,833 – 43,833

Compensation expense related to stock options 20 – – – – 11,736 – – – – 11,736 – 11,736

Purchase of treasury stock 17 – – (660,000) (57,938) – – – – – (57,938) – (57,938)

Dividends paid 17 – – – – – (293,973) – – – (293,973) – (293,973)

Purchase / sale of noncontrolling interests – – – – (45,550) – – – – (45,550) 28,421 (17,129)

Contributions from / to noncontrolling interests – – – – – – – – – – (244,423) (244,423)

Noncontrolling interests subject to put provisions 23 – – – – – 65,564 – – – 65,564 – 65,564

Net Income – – – – – 1,279,788 – – – 1,279,788 274,746 1,554,534

Other comprehensive income ( loss ) related to

	 Foreign currency translation 24 – – – – – – (1,177,885) 195 17,652 (1,160,038) (124,135) (1,284,173)

	 Cash flow hedges, net of related tax effects 24 – – – – – – – 19,576 – 19,576 – 19,576

	 Pensions, net of related tax effects 16 – – – – – – – – (20,553) (20,553) – (20,553)

Comprehensive income – – – – – – – – – 118,773 150,611 269,384

BALANCE AT DECEMBER 31, 2017 308,111,000 308,111 (1,659,951) (108,931) 3,969,245 7,137,255 (1,203,904) (18,336) (263,338) 9,820,102 1,008,084 10,828,186

The following notes are an integral part of the consolidated financial statements.
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5.5	 CONSOLIDATED STATEMENTS OF SHAREHOLDERS’ EQUITY
in € THOUS, except share data

Ordinary Shares Treasury Stock Accumulated other comprehensive income (loss)
 

Note
Number of 

shares No par value
Number of 

shares Amount
Additional 

paid-in capital
Retained 
earnings

Foreign  
currency  

translation
Cash Flow 

Hedges Pensions

Total FMC AG & 
Co. KGaA share-

holders’ equity
Noncontrolling 

interests Total equity

BALANCE AT DECEMBER 31, 2014 311,104,251 311,104 (7,548,951) (384,966) 4,130,341 4,827,336 (973,516) (85,028) (239,826) 7,585,445 802,367 8,387,812

Proceeds from exercise of options and related tax effects 20 1,758,820 1,759 – – 83,051 – – – – 84,810 – 84,810

Compensation expense related to stock options 20 – – – – 4,278 – – – – 4,278 – 4,278

Dividends paid 17 – – – – – (236,773) – – – (236,773) – (236,773)

Purchase / sale of noncontrolling interests – – – – 6,725 – – – – 6,725 13,595 20,320

Contributions from / to noncontrolling interests – – – – – – – – – – (224,365) (224,365)

Noncontrolling interests subject to put provisions 23 – – – – – (176,016) – – – (176,016) – (176,016)

Net Income – – – – – 954,946 – – – 954,946 255,704 1,210,650

Other comprehensive income ( loss ) related to

	 Foreign currency translation 24 – – – – – – 608,880 (9,052) (13,824) 586,004 88,723 674,727

	 Cash flow hedges, net of related tax effects 24 – – – – – – – 38,809 – 38,809 – 38,809

	 Pensions, net of related tax effects 16 – – – – – – – – 21,339 21,339 – 21,339

Comprehensive income – – – – – – – – – 1,601,098 344,427 1,945,525

BALANCE AT DECEMBER 31, 2015 312,863,071 312,863 (7,548,951) (384,966) 4,224,395 5,369,493 (364,636) (55,271) (232,311) 8,869,567 936,024 9,805,591

Proceeds from exercise of options and related tax effects 20 907,720 908 – – 41,029 – – – – 41,937 – 41,937

Compensation expense related to stock options 20 – – – – 23,210 – – – – 23,210 – 23,210

Withdrawal of treasury stock 17 (6,549,000) (6,549) 6,549,000 333,973 (327,424) – – – – – – –

Dividends paid 17 – – – – – (244,251) – – – (244,251) – (244,251)

Purchase / sale of noncontrolling interests – – – – (1,095) – – – – (1,095) 63,974 62,879

Contributions from / to noncontrolling interests – – – – – – – – – – (237,103) (237,103)

Noncontrolling interests subject to put provisions 23 – – – – – (183,346) – – – (183,346) – (183,346)

Net Income – – – – – 1,143,980 – – – 1,143,980 276,072 1,420,052

Other comprehensive income ( loss ) related to

	 Foreign currency translation 24 – – – – – – 338,617 (908) (3,788) 333,921 34,508 368,429

	 Cash flow hedges, net of related tax effects 24 – – – – – – – 18,072 – 18,072 – 18,072

	 Pensions, net of related tax effects 16 – – – – – – – – (24,338) (24,338) – (24,338)

Comprehensive income – – – – – – – – – 1,471,635 310,580 1,782,215

BALANCE AT DECEMBER 31, 2016 307,221,791 307,222 (999,951) (50,993) 3,960,115 6,085,876 (26,019) (38,107) (260,437) 9,977,657 1,073,475 11,051,132

Proceeds from exercise of options and related tax effects 20 889,209 889 – – 42,944 – – – – 43,833 – 43,833

Compensation expense related to stock options 20 – – – – 11,736 – – – – 11,736 – 11,736

Purchase of treasury stock 17 – – (660,000) (57,938) – – – – – (57,938) – (57,938)

Dividends paid 17 – – – – – (293,973) – – – (293,973) – (293,973)

Purchase / sale of noncontrolling interests – – – – (45,550) – – – – (45,550) 28,421 (17,129)

Contributions from / to noncontrolling interests – – – – – – – – – – (244,423) (244,423)

Noncontrolling interests subject to put provisions 23 – – – – – 65,564 – – – 65,564 – 65,564

Net Income – – – – – 1,279,788 – – – 1,279,788 274,746 1,554,534

Other comprehensive income ( loss ) related to

	 Foreign currency translation 24 – – – – – – (1,177,885) 195 17,652 (1,160,038) (124,135) (1,284,173)

	 Cash flow hedges, net of related tax effects 24 – – – – – – – 19,576 – 19,576 – 19,576

	 Pensions, net of related tax effects 16 – – – – – – – – (20,553) (20,553) – (20,553)

Comprehensive income – – – – – – – – – 118,773 150,611 269,384

BALANCE AT DECEMBER 31, 2017 308,111,000 308,111 (1,659,951) (108,931) 3,969,245 7,137,255 (1,203,904) (18,336) (263,338) 9,820,102 1,008,084 10,828,186

The following notes are an integral part of the consolidated financial statements.
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NOTES TO CONSOLIDATED 
FINANCIAL STATEMENTS
Unless otherwise noted, numbers are stated in thousands, except share data.

1. � THE COMPANY, BASIS OF PRESENTATION  
AND SIGNIFICANT ACCOUNTING POLICIES

The Company

Fresenius Medical Care AG & Co. KGaA ( FMC AG & Co. KGaA or the Company ), a German partnership limited by shares 
( Kommanditgesellschaft auf Aktien ) registered in the commercial registry of Hof an der Saale under HRB 4019, with 
its business address at Else-Kröner-Str. 1, 61352 Bad Homburg v. d. Höhe, is the world’s largest kidney dialysis compa-
ny, based on publicly reported sales and number of patients treated. The Company provides dialysis treatment and 
related dialysis care services to persons who suffer from end-stage renal disease ( ESRD ), as well as other health care 
services. The Company also develops and manufactures a wide variety of health care products, which includes dial-
ysis and non-dialysis products. The Company’s dialysis products include hemodialysis machines, peritoneal cyclers, 
dialyzers, peritoneal solutions, hemodialysis concentrates, solutions and granulates, bloodlines, renal pharmaceuticals 
and systems for water treatment. The Company’s non-dialysis products include acute cardiopulmonary and aphere-
sis products. The Company supplies dialysis clinics it owns, operates or manages with a broad range of products and 
also sells dialysis products to other dialysis service providers. The Company describes certain of its other health care 
services as “Care Coordination”. Care Coordination currently includes, but is not limited to, the coordinated delivery 
of pharmacy services, vascular, cardiovascular and endovascular specialty services as well as ambulatory surgery 
center services, non-dialysis laboratory testing services (until December 2017), physician nephrology and cardiology 
services, health plan services, urgent care services and ambulant treatment services. Care Coordination also includes 
the coordinated delivery of emergency, intensivist and hospitalist physician services as well as transitional care which 
the Company refers to as “hospital related physician services.” All of these Care Coordination services together with 
dialysis care and related services represent the Company’s health care services.

In these notes, “FMC AG & Co. KGaA”, or the “Company” refers to the Company or the Company and its sub-
sidiaries on a consolidated basis, as the context requires. “Fresenius SE” and “Fresenius SE & Co. KGaA” refer to 
Fresenius SE & Co. KGaA, a German partnership limited by shares resulting from the change of legal form of 
Fresenius SE ( effective as of January 2011 ), a European Company ( Societas Europaea ) previously called Fresenius AG, 
a German stock corporation. “Management AG” and the “General Partner” refer to Fresenius Medical Care Man-
agement AG which is FMC AG & Co. KGaA’s general partner and is wholly owned by Fresenius SE. “Management Board” 
refers to the members of the management board of Management AG and, except as otherwise specified, “Super-
visory Board” refers to the supervisory board of FMC AG & Co. KGaA. The term “North America Segment” refers to 
the North America operating segment; the term “EMEA Segment” refers to the Europe, Middle East and Africa 
operating segment, the term “Asia-Pacific Segment” refers to the Asia-Pacific operating segment, and the term 

“Latin America Segment” refers to the Latin America operating segment. For further discussion of the Company’s 
operating segments, see note 26.

Basis of presentation

The FMC AG & Co. KGaA as a stock exchange listed company in a member state of the European Union ( EU ) fulfills its 
obligation to prepare and publish the consolidated financial statements in accordance with the International Finan-
cial Reporting Standards ( IFRS ), as adopted in the EU, applying section 315 e of the German Commercial Code ( HGB ).

The consolidated financial statements of FMC AG & Co. KGaA at December 31, 2017 have been prepared and are 
published in accordance with the standards valid on the balance sheet date issued by the International Accounting 
Standards Board ( IASB ) and the mandatory Interpretations of the International Financial Reporting Interpretations 
Committee ( IFRIC ), which are binding to be applied in the EU. 
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Furthermore, the Company prepares consolidated financial statements in accordance with IFRS as issued by the 
IASB which is filed on Form 20-F with the Securities and Exchange Commission ( SEC ). At December 31, 2017, there were 
IFRS or IFRIC interpretations as endorsed by the EU relevant for reporting that differed from IFRS as issued by the IASB.

Moreover, the notes include information required by HGB according to Section 315 e ( 1 ) HGB. In addition to the 
IFRS consolidated financial statements, a Group Management Report must be prepared according to section 315 e 
HGB in conjunction with section 315 HGB.

The Company is included in the IFRS consolidated financial statements of Fresenius SE & Co. KGaA, Bad Homburg 
v. d. Höhe, pursuant to Section 315 e of the German Commercial Code ( HGB ), published in the Federal Gazette and 
drawn up for the smallest circle of companies. The consolidated financial statements for the largest circle of com-
panies are drawn up by Fresenius Management SE, Bad Homburg v. d. Höhe, and also published in the Federal Gazette.

The preparation of consolidated financial statements in conformity with IFRS requires management to make 
estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of contingent 
assets and liabilities at the date of the consolidated financial statements and the reported amounts of revenues and 
expenses during the reporting period. Actual results could differ from those estimates. Such financial statements 
reflect all adjustments that, in the opinion of management, are necessary for a fair presentation of the results of the 
periods presented. All such adjustments are of a normal recurring nature. Estimates and underlying assumptions are 
reviewed on an ongoing basis. Revisions to accounting estimates are recognized in the period in which the estimates 
are revised and in all future periods affected.

In order to improve clarity of presentation, various items are aggregated in the consolidated balance sheets 
and consolidated statements of income. These items are analyzed separately in the notes where this provides useful 
information to the users of the consolidated financial statements.

The consolidated balance sheets contain all information required to be disclosed by IAS 1 ( Presentation of 
Financial Statements ) and are in accordance with Accounting Interpretation 1 ( AIC 1, Balance Sheet Classification 
according to current / non-current distinction in compliance with IAS 1 ) classified on the basis of the liquidity of assets 
and liabilities following the consolidated balance sheets. The consolidated statements of income are classified using 
the cost-of-sales accounting format. 

Cost report receivables from Medicare and Medicaid and amounts due from managed locations in the amount of 
€ 120,155 and € 27,105, respectively, in the prior years’ comparative consolidated financial statements have been reclassified 
from other currents assets see note 9 to trade accounts receivable see note 7 to conform to the current year’s presentation. 

At February 26, 2018, the Management Board authorized the consolidated financial statements for issue and 
passed it through to the Supervisory Board for review and authorization. 

Significant accounting policies

a )  Principles of consolidation and composition of the group
The financial statements of consolidated entities have been prepared using uniform accounting methods in accor-
dance with IFRS 10 ( Consolidated Financial Statements ). The acquisitions of companies are accounted for under the 
purchase method.

Besides FMC AG & Co. KGaA, the consolidated financial statements include all material subsidiaries according to 
IFRS 10 and IFRS 11, over which the Company has control. FMC AG & Co. KGaA controls an entity if it has power over the 
entity through existing rights that give the Company the current ability to direct the activities that significantly affect the 
Company’s return. In addition, the Company is exposed to, or has rights to, variable returns from the involvement with 
the entity and the Company has the ability to use its power over the entity to affect the amount of the Company’s return.

The equity method is applied in accordance with IAS 28 ( Investments in Associates and Joint Ventures ). Gen-
erally, equity method investees are entities in which FMC AG & Co. KGaA, directly or indirectly, holds 50 % or less of the 
voting power and can exercise significant influence over their financial and operating policies.

Since 2010, the disclosure of business acquisitions is performed according to IFRS 3 ( 2008 ) ( Business Combina-
tions ) by offsetting investments in subsidiaries against the underlying revaluated equity at the date of acquisition. 
The identifiable assets and liabilities of subsidiaries as well as the noncontrolling interests are recognized at their fair 
values. Any remaining debit balance is recognized as goodwill and is tested at least once a year for impairment. Any 
excess of the net fair value of identifiable assets and liabilities over cost still existing after reassessing the purchase 
price allocation is recognized immediately in profit or loss.
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All significant intercompany revenues, expenses, income, receivables and payables are eliminated. Profits 
and losses on items of property, plant and equipment and inventory acquired from other group entities are also 
eliminated.

Deferred tax assets and liabilities are recognized on temporary differences resulting from consolidation 
procedures.

Noncontrolling interest is the portion of equity in a subsidiary not attributable, directly or indirectly, to a par-
ent and is recognized at its fair value at date of first consolidation. Profits and losses attributable to the noncontrolling 
interests are separately disclosed in the consolidated statements of income.

As far as the Company, as option writer on behalf of existing put options, can be obliged to purchase non-
controlling interests held by third parties, the potential purchase price liability is recorded in other current provisions 
and other current liabilities and other non-current provisions and other non-current liabilities at fair value at the 
balance sheet date. According to the present access method, noncontrolling interests are further recorded in equity 
as “noncontrolling interests”. The initial recognition of the purchase price liability, as well as valuation differences, 
are recorded neutral to profit or loss by reclassification from equity see note 1 g.

The consolidated financial statements for 2017 include FMC AG & Co. KGaA as well as 2,180 companies. In 2017, 
50 companies were accounted for by the equity method. Since beginning of 2017, 185 companies were first-time 
consolidations and 40 companies were deconsolidated.

The complete list of investments of FMC AG & Co. KGaA will be submitted to the electronic Federal Gazette and 
the electronic companies register. 

For 2017, the following fully consolidated German subsidiaries of the Company will apply the exemption pro-
vided in Section 264 ( 3 ) or Section 264 b of the HGB and therefore will be exempt from applying certain legal require-
ments to prepare notes to the statutory standalone financial statements and a management report as well as the 
requirements of an independent audit and public disclosure.

5.6	 COMPANIES EXEMPT FROM APPLYING CERTAIN LEGAL REQUIREMENTS

Name of the Company Registered Office of the Company

Ärztliches Versorgungszentrum Ludwigshafen GmbH im Lusanum Ludwigshafen am Rhein, Germany

DiZ München Nephrocare GmbH Munich, Germany

ET Software Developments GmbH Sandhausen, Germany

Fresenius Medical Care Beteiligungsgesellschaft mbH Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care Deutschland GmbH Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care EMEA Management GmbH Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care Frankfurt am Main GmbH Frankfurt am Main, Germany

Fresenius Medical Care GmbH Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care Investment GmbH Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care US Beteiligungsgesellschaft mbH Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care US Vermögensverwaltungs GmbH & Co. KG Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care US Zwei  
Vermögensverwaltungs GmbH & Co. KG Bad Homburg v. d. Höhe, Germany

Fresenius Medical Care Ventures GmbH Bad Homburg v. d. Höhe, Germany

Haas Medizintechnik GmbH Beelitz, Germany 

Medizinisches Versorgungszentrum Berchtesgaden GmbH Berchtesgaden, Germany

MVZ Gelsenkirchen-Buer GmbH Gelsenkirchen, Germany

Nephrocare Ahrensburg GmbH Ahrensburg, Germany

Nephrocare Augsburg GmbH Augsburg, Germany

Nephrocare Berlin-Weißensee GmbH Berlin, Germany

Nephrocare Betzdorf GmbH Betzdorf, Germany

Nephrocare Bielefeld GmbH Bielefeld, Germany

Nephrocare Buchholz GmbH Buchholz, Germany

Nephrocare Daun GmbH Daun, Germany

Nephrocare Deutschland GmbH Bad Homburg v. d. Höhe, Germany

Nephrocare Döbeln GmbH Döbeln, Germany

Nephrocare Friedberg GmbH Friedberg, Germany

Nephrocare Grevenbroich GmbH Grevenbroich, Germany

Nephrocare Hagen GmbH Hagen, Germany 
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5.6	 COMPANIES EXEMPT FROM APPLYING CERTAIN LEGAL REQUIREMENTS

Name of the Company Registered Office of the Company

Nephrocare Hamburg-Altona GmbH Hamburg, Germany 

Nephrocare Hamburg-Barmbek GmbH Hamburg, Germany 

Nephrocare Hamburg-Süderelbe GmbH Hamburg, Germany 

Nephrocare Ingolstadt GmbH Ingolstadt, Germany 

Nephrocare Kaufering GmbH Kaufering, Germany

Nephrocare Krefeld GmbH Krefeld, Germany

Nephrocare Lahr GmbH Lahr, Germany 

Nephrocare Leverkusen GmbH Leverkusen, Germany

Nephrocare Ludwigshafen GmbH Ludwigshafen am Rhein, Germany

Nephrocare Mannheim GmbH Mannheim, Germany

Nephrocare Mönchengladbach GmbH Mönchengladbach, Germany

Nephrocare München-Ost GmbH Munich, Germany

Nephrocare Münster GmbH Münster, Germany

Nephrocare Oberhausen GmbH Oberhausen, Germany

Nephrocare Papenburg GmbH Papenburg, Germany

Nephrocare Pirmasens GmbH Pirmasens, Germany

Nephrocare Püttlingen GmbH Püttlingen, Germany

Nephrocare Rostock GmbH Rostock, Germany

Nephrocare Salzgitter GmbH Salzgitter, Germany

Nephrocare Schrobenhausen GmbH Schrobenhausen, Germany

Nephrocare Starnberg GmbH Starnberg, Germany

Nephrocare Wetzlar GmbH Wetzlar, Germany

Nephrologisch-Internistische Versorgung Ingolstadt GmbH Ingolstadt, Germany

Nova Med GmbH Vertriebsgesellschaft  
für medizinischtechnische Geräte und Verbrauchsartikel Bad Homburg v. d. Höhe, Germany

VIVONIC GmbH Aschaffenburg, Germany

Zentrum für Nieren- und Hochdruckkrankheiten Bensheim GmbH Bensheim, Germany

b )  Cash and cash equivalents
Cash and cash equivalents comprise cash funds and all short-term investments with original maturities of up to three 
months. Short-term investments are highly liquid and readily convertible into known amounts of cash. The risk of 
changes in value is insignificant.

c )  Trade accounts receivables
Trade accounts receivables are posted at the nominal value less individual allowances for doubtful accounts. For 
information regarding allowance for doubtful accounts see note 2 c.

d )  Inventories
Inventories are stated at the lower of cost ( determined by using the average or first-in, first-out method ) or net 
realizable value see note 8. Costs included in inventories are based on invoiced costs and / or production costs as 
applicable. Included in production costs are material, direct labor and production overhead, including depreciation 
charges.

e )  Property, plant and equipment
Property, plant and equipment are stated at cost less accumulated depreciation see note 10. Maintenance and repair 
costs ( day-to-day servicing ) are expensed as incurred. The Company recognizes in the carrying amount of an item 
of property, plant and equipment the cost of replacing parts and major inspections if it is probable that the future 
economic benefits associated with the item will flow to the Company and the cost can be measured reliably. Prop-
erty and equipment under capital leases are stated at the present value of future minimum lease payments at the 
inception of the lease, less accumulated depreciation. Depreciation on property, plant and equipment is calculated 
using the straight-line method over the estimated useful lives of the assets ranging from 4 to 50 years for buildings 
and improvements with a weighted average life of 14 years and 3 to 19 years for machinery and equipment with a 
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weighted average life of 11 years. Equipment held under capital leases and leasehold improvements are amortized 
using the straight-line method over the shorter of the lease term or the estimated useful life of the asset. Internal 
use platform software that is integral to the computer equipment it supports is included in property, plant and 
equipment.

f )  Intangible assets and goodwill
Intangible assets such as non-compete agreements, technology, distribution rights, patents, licenses to treat, licens-
es to manufacture, distribute and sell pharmaceutical drugs, exclusive contracts and exclusive licenses, trade names, 
management contracts, application software, acute care agreements, customer relationships and lease agreements 
are recognized and reported apart from goodwill see note 11. Patient relationships however are not reported as sep-
arate intangible assets due to the missing contractual basis but are part of goodwill. 

Goodwill and identifiable intangibles with indefinite useful lives are not amortized but tested for impairment 
annually or when an event becomes known that could trigger an impairment. The Company identified trade names 
and certain qualified management contracts as intangible assets with indefinite useful lives because, there is no 
foreseeable limit to the period over which those assets are expected to generate net cash inflows for the Company.

Intangible assets with finite useful lives are amortized over their respective useful lives to their residual values. 
The Company amortizes non-compete agreements over their useful life which on average is 8 years. Technology is 
amortized over its useful life of 15 years. Internally developed intangibles are amortized on a straight-line basis over 
a useful life of 9 years. Licenses to manufacture distribute and sell pharmaceutical drugs, exclusive contracts and 
exclusive licenses are amortized over their useful life which on average is 11 years. Customer relationships are amortized 
over their useful life of 9 years. All other intangible assets are amortized over their weighted average useful lives of 
6 years. The weighted average useful life of all amortizable intangible assets is 9 years. Intangible assets with finite 
useful lives are evaluated for impairment when events have occurred that may give rise to an impairment see note 1 m. 

To perform the annual impairment test of goodwill, the Company identified its groups of cash generating units 
( CGUs ) and determined their carrying value by assigning the assets and liabilities, including the existing goodwill and 
intangible assets, to those CGUs. CGUs reflect the lowest level on which goodwill is monitored for internal manage-
ment purposes.

One CGU was identified in the North America Segment, in the EMEA Segment, in the Asia-Pacific Segment and 
in the Latin America Segment. For the purpose of goodwill impairment testing, all corporate assets and liabilities are 
allocated to the CGUs. At least once a year, the Company compares the recoverable amount of each CGU to the CGU’s 
carrying amount. The recoverable amount ( value in use ) of a CGU is determined using a discounted cash flow approach 
based upon the cash flow expected to be generated by the CGU. In case that the value in use of the CGU is less than 
its carrying amount, the difference is at first recorded as an impairment of the carrying amount of the goodwill.

To evaluate the recoverability of intangible assets with indefinite useful lives, the Company compares the fair 
values of intangible assets with their carrying values. An intangible asset’s fair value is determined using a discount-
ed cash flow approach or other methods, if appropriate. 

For further information see note 2 a.

g )  Financial instruments
The following categories according to IAS 39 ( Financial Instruments : Recognition and Measurement ) are relevant for 
the Company : loans and receivables, financial liabilities measured at amortized cost, available for sale financial assets 
as well as financial assets / liabilities measured at fair value through profit or loss. All other categories are immaterial 
or not existing. No financial instruments were reclassified during the reporting period.

The Company classifies its financial instruments into the following classes according to their character : cash 
and cash equivalents, assets recognized at carrying amount, liabilities recognized at carrying amount, assets recog-
nized at fair value, liabilities recognized at fair value, noncontrolling interests subject to put provisions, derivatives 
designated as hedging instruments and derivatives not designated as hedging instruments.

Note 23 provides an overview about the relationship between classes and categories as well as the reconciliation 
to the balance sheet line items. 
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Purchases and sales of financial assets are accounted for on the trading day. The Company does not make use 
of the fair value option, which allows financial assets or financial liabilities to be classified at fair value through 
profit or loss upon initial recognition.

Investments in equity instruments, debt instruments and fund shares are classified as available for sale finan-
cial assets and measured at fair value. The Company regularly reviews if objective substantial evidence occurs that 
would indicate an impairment of a financial asset or a portfolio of financial assets. After testing the recoverability 
of these assets, a possible impairment loss is recorded in the consolidated statement of income. Gains and losses of 
available for sale financial assets are recognized in accumulated other comprehensive income ( loss ) ( AOCI ) in share-
holders’ equity until the financial asset is disposed of or if it is considered to be impaired. In these cases the accu-
mulated net loss recorded in AOCI is transferred to the income statement.

The Company, as option writer on behalf of existing put options, can be obligated to purchase the noncon-
trolling interests held by third parties. The obligations are in the form of put provisions and are exercisable at the 
third-party owners’ discretion within specified periods as outlined in each specific put provision. If these put provi-
sions were exercised, the Company would be required to purchase all or part of third-party owners’ noncontrolling 
interests at the appraised fair value at the time of exercise. The methodology the Company uses to estimate the fair 
values of the noncontrolling interest subject to put provisions assumes the greater of net book value or a multiple 
of earnings, based on historical earnings, development stage of the underlying business and other factors. Addition-
ally, there are put provisions that are valued by an external valuation firm. The external valuation estimates the fair 
values using a combination of discounted cash flows and a multiple of earnings and / or revenue. When applicable, 
the obligations are discounted at a pre-tax discount rate. The estimated fair values of the noncontrolling interests 
subject to these put provisions can also fluctuate, the discounted cash flows and the implicit multiple of earnings 
and / or revenue at which these noncontrolling interest obligations may ultimately be settled could vary significantly 
from the Company’s current estimates depending upon market conditions. 

At December 31, 2017, 2016 and 2015 the Company’s potential obligations under these put provisions, which are 
recorded in other current liabilities and other non-current liabilities, were € 830,773, € 1,007,733 and € 791,075, respec-
tively. At December 31, 2017, 2016 and 2015, put provisions with an aggregate purchase obligation of € 324,814, € 287,953 
and € 215,201, respectively, were exercisable. In the last three fiscal years ending December 31, 2017, 33 such put 
provisions have been exercised for a total consideration of € 120,023.

Derivative financial instruments which primarily include foreign currency forward contracts and interest rate 
swaps are recognized as assets or liabilities at fair value in the balance sheet see note 23. From time to time, the 
Company may enter into other types of derivative instruments which are dealt with on a transaction by transaction 
basis. Changes in the fair value of derivative financial instruments classified as fair value hedges and in the corre-
sponding underlying assets and liabilities are recognized periodically in earnings, while the effective portion of 
changes in fair value of derivative financial instruments classified as cash flow hedges is recognized in AOCI in share-
holders’ equity. The ineffective portion is recognized in current net earnings. The change in fair value of derivatives 
that do not qualify for hedge accounting is recorded in the income statement and usually offsets the changes in 
value recorded in the income statement for the underlying asset or liability.

Derivatives embedded in host contracts are accounted for as separate derivatives if their economic character-
istics and risks are not closely related to those of the host contracts and the host contracts are not designated as 
available for sale financial asset or designated at fair value though profit or loss. These embedded derivatives are 
measured at fair value with changes in fair value recognized in the income statement.

h )  Foreign currency translation
For purposes of these consolidated financial statements, the euro is the reporting currency. The requirement to report 
in euro arises from Section 315 e and Section 244 HGB. Substantially all assets and liabilities of foreign subsidiaries, 
that use a functional currency other than the euro, are translated at year-end exchange rates, while revenues and 
expenses are translated at average exchange rates. Adjustments for foreign currency translation fluctuations are 
excluded from net earnings and are reported in AOCI. In addition, the translation adjustments of certain intercom-
pany borrowings, which are of a long-term nature, are reported in AOCI.
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The exchange rates of the U. S. dollar affecting foreign currency translation developed as follows :

5.7	 EXCHANGE RATES 
1 US$ in €

 

spot exchange rate 
Dec. 31

average  
exchange rate 

2017 0.83382 0.88519

2016 0.94868 0.90342

2015 0.90131

i )  Revenue recognition
Health care service revenues, other than the hospitalist revenues discussed below, are recognized on the date the 
patient receives treatment and includes amounts related to certain services, products and supplies utilized in pro-
viding such treatment. The patient is obligated to pay for health care services at amounts estimated to be receivable 
based upon the Company’s standard rates or at rates determined under reimbursement arrangements. In the U. S., 
these arrangements are generally with third party payors, such as Medicare, Medicaid or commercial insurers. Out-
side the U. S., the reimbursement is usually made through national or local government programs with reimbursement 
rates established by statute or regulation. 

Health care product revenues are recognized upon transfer of title to the customer, either at the time of ship-
ment, upon receipt or upon any other terms that clearly define passage of title. Health care product revenues are 
normally based upon pre-determined rates that are established by contractual arrangement.

For both health care service revenues and health care product revenues, patients, third party payors and cus-
tomers are billed at our standard rates net of contractual allowances, discounts or rebates to reflect the estimated 
amounts to be receivable from these payors.

In the U. S., hospitalist revenues are reported at the estimated net realizable amount from third-party payors, 
client hospitals, and others at the time services are provided. Third-party payors include federal and state agencies 
( under the Medicare and Medicaid programs ), managed care health plans, and commercial insurance companies. 
Inpatient acute care services rendered to Medicare and Medicaid program beneficiaries are paid according to a fee-
for-service schedule. These rates vary according to a patient classification system that is based on clinical, diagnos-
tic and other factors. Inpatient acute care services generated through payment arrangements with managed care 
health plans and commercial insurance companies are recorded on an accrual basis in the period in which services 
are provided at established rates. 

A portion of health care product revenues outside the North America Segment is generated from arrange-
ments which give the customer, typically a health care provider, the right to use dialysis machines. In the same 
contract the customer agrees to purchase the related treatment disposables at a price marked up from the standard 
price list. If the right to use the machine is conveyed through an operating lease, FMC AG & Co. KGaA does not rec-
ognize revenue upon delivery of the dialysis machine but recognizes revenue on the sale of disposables with reve-
nue for the use of dialysis machines recognized over the term of the lease contract. If the lease of the machines is 
a sales type lease, ownership of the dialysis machine is transferred to the user upon installation of the dialysis 
machine at the customer site. In this type of contract, revenue is recognized in accordance with the accounting 
principles for sales type leases.

Any tax assessed by a governmental authority that is incurred as a result of a revenue transaction ( e. g. sales 
tax ) is excluded from revenues and the related revenue is reported on a net basis.

j )  Capitalized interest
The Company includes capitalized interest as part of the cost of the asset if it is directly attributable to the acquisition, 
construction or manufacture of qualifying assets. For the fiscal years 2017, 2016 and 2015, interest of € 4,758, € 4,475 
and € 5,482, based on an average interest rate of 4.19 %, 4.64 % and 4.48 %, respectively, was recognized as a compo-
nent of the cost of assets.
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k )  Research and development expenses
Research is the original and planned investigation undertaken with the prospect of gaining new scientific or techni-
cal knowledge. Development is the technical and commercial implementation of research results and takes place 
before the start of commercial production or use. Research costs are expensed as incurred. Development costs that 
fully meet the criteria for the recognition of an intangible asset set out in IAS 38 ( Intangible Assets ) are capitalized 
as intangible asset.

l )  Income taxes
Current taxes are calculated based on the profit ( loss ) of the fiscal year and in accordance with local tax rules of the 
respective tax jurisdictions. Expected and executed additional tax payments and tax refunds for prior years are also 
taken into account.

Deferred tax assets and liabilities are recognized for the future tax consequences attributable to temporary 
differences between the single entity’s financial statement carrying amounts of existing assets and liabilities and 
their respective tax basis, tax credits and tax loss carryforwards which are probable to be utilized. Deferred tax assets 
and liabilities are measured at the tax rates that are expected to apply to the period when the asset is realized or 
the liability is settled, based on tax rates that have been enacted or substantially enacted by the end of the reporting 
period. A change in tax rate for the calculation of deferred tax assets and liabilities is recognized in the period the 
new laws are enacted or substantively enacted. The effects of the adjustment are generally recognized in the income 
statement. The effects of the adjustment are recognized in equity, if the temporary differences are related to items 
directly recognized in equity. 

Deferred tax liabilities are not recognized if they arise from the initial recognition of goodwill. In addition, 
deferred tax assets and liabilities are not recognized if they arise from the initial recognition of an asset or a liability 
in a transaction other than a business combination that at the time of the transaction affects neither accounting 
profit nor taxable profit or loss.

The carrying amount of a deferred tax asset is reviewed at each balance sheet date. A deferred tax asset is 
recognized to the extent that the utilization of parts or all of it is probable because sufficient taxable profit will be 
available see note 4 f. The determination of future taxable income is based on assumptions on future market conditions 
and future profits of FMC AG & Co. KGaA and considers all currently available information as well as the level of histor-
ical taxable income. In addition, the determination of the recoverable amount of deferred tax assets considers 
implemented tax strategies.

The Company recognizes assets and liabilities for uncertain tax treatments to the extent it is probable the tax 
will be recovered or that the tax will be payable, respectively. The Company recognizes interest and penalties relat-
ed to its income tax positions as income tax expense. 

m )  Impairment
The Company reviews the carrying amount of its property, plant and equipment, its intangible assets with definite 
useful lives as well as other non-current assets for impairment whenever events or changes in circumstances indicate 
that the carrying amount is higher than the asset’s net realizable value or its value in use in accordance with IAS 36 
( Impairment of Assets ). The net realizable value of an asset is defined as its fair value less costs to sell. The value in 
use is the present value of future cash flows expected to be derived from the relevant asset. If it is not possible to 
estimate the future cash flows from the individual assets, impairment is tested on the basis of the future cash flows 
of the corresponding CGUs.

Impairment losses, except impairment losses recognized on goodwill, are reversed up to the amount of the 
amortised acquisition cost, as soon as the reasons for impairment no longer exist.

Long-lived assets to be disposed of by sale are reported at the lower of carrying value or fair value less cost 
to sell and depreciation is ceased. Long-lived assets to be disposed of other than by sale are considered to be held 
and used until disposal.

n )  Debt issuance costs
Debt issuance costs related to a recognized debt liability are presented on the balance sheet as a direct deduction from 
the carrying amount of that debt liability. These costs are amortized over the term of the related obligation see note 14.
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o )  Self-insurance programs
See note 2 d.

p )  Concentration of risk
The Company is engaged in the manufacture and sale of products for all forms of kidney dialysis, principally to health 
care providers throughout the world, and in providing kidney dialysis treatment. The Company also provides addi-
tional health care services under Care Coordination. The Company performs ongoing evaluations of its customers’ 
financial condition and, generally, requires no collateral.

Revenues which were earned and subject to regulations under Medicare and Medicaid, governmental health 
care programs administered by the United States government, were approximately 34 %, 33 %, and 33 % of the Com-
pany’s worldwide revenues in 2017, 2016 and 2015, respectively.

See note 2 c for concentration risks of debtors or group of debtors as well as note 8 for discussion of suppliers 
with long-term purchase commitments.

q )  Legal contingencies
See note 2 b.

r )  Other provisions
In accordance with IAS 12 ( Income Taxes ) and IAS 37 ( Provisions, Contingent Liabilities and Contingent Assets ), accru-
als for taxes and other obligations are recognized when there is a present obligation to a third party arising from 
past events, it is probable that the obligation will be settled in the future and the required amount can be reliably 
estimated. Provisions by their nature are more uncertain than most other items in the statement of financial position.

Tax accruals include obligations for the current year and for prior periods.
Non-current provisions with a remaining period of more than one year are discounted to the present value of 

the expenditures expected to settle the obligation.

s )  Earnings per share
Basic earnings per share is calculated in accordance with IAS 33 ( Earnings per Share ). Basic earnings per share is 
calculated by dividing net income attributable to shareholders by the weighted average number of shares outstand-
ing during the year. Diluted earnings per share include the effect of all potentially dilutive instruments on shares that 
would have been outstanding during the years presented had the dilutive instruments been issued.

Equity-settled awards granted under the Company’s stock incentive plans see note 20, are potentially dilutive 
equity instruments.

t )  Treasury stock
The Company may, from time to time, acquire its own shares ( Treasury Stock ) as approved by its shareholders. The 
acquisition, sale or retirement of its Treasury Stock is recorded separately in equity. For the calculation of basic earn-
ings per share, treasury stock is not considered outstanding and is therefore deducted from the number of shares 
outstanding with the value of such Treasury Stock shown as a reduction of the Company’s equity.

u )  Employee benefit plans
Pension obligations for post-employment benefits are measured in accordance with IAS 19 ( revised 2011 ) ( Employee 
Benefits ) using the projected unit credit method, taking into account future salary and trends for pension increase. 

The Company uses December 31 as the measurement date when measuring the funded status of all plans.
For the Company’s funded benefit plans the defined benefit obligation is offset against the fair value of plan 

assets ( funded status ). A pension liability is recognized in the consolidated balance sheet if the defined benefit 
obligation exceeds the fair value of plan assets. A pension asset is recognized ( and reported under “Other non-current 
assets” in the consolidated balance sheet ) if the fair value of plan assets exceeds the defined benefit obligation and 
if the Company has a right of reimbursement against the fund or a right to reduce future payments to the fund.

Net interest costs are calculated by multiplying the benefit obligation ( fair value of plan assets ) at beginning 
of the year with the discount rate utilized in determining the benefit obligation. 
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Remeasurements include actuarial gains and losses resulting from the evaluation of the defined benefit obli-
gation as well as from the difference between actual and expected return on plan assets. In the event of a surplus 
for a defined benefit pension plan remeasurements can also contain the effect from asset ceiling, as far as this effect 
is not included in net interest costs. 

Remeasurements are recognized in AOCI completely. It is not allowed to reclassify the remeasurements in 
subsequent periods. Components of net periodic benefit cost are recognized in profit and loss of the period. 

v )  Share-based plans
The grant date fair value of stock options and convertible equity instruments that are settled by delivering equity-
instruments granted to the Management Board and executive employees of the Group entities by FMC AG & Co. KGaA 
is measured in accordance with IFRS 2 ( share-based payments ) using the binominal option pricing model and recog-
nized as expense over the vesting period of the stock option plans. For certain exceptions a shorter vesting period 
may apply after which the stock options will not forfeit in any way. In such cases the vesting period is shortened 
accordingly.

The balance sheet date fair value of cash-settled phantom stocks granted to the Management Board and 
executive employees of the Company is calculated in accordance with IFRS 2 using the binominal option pricing 
model. The corresponding liability based on the balance sheet date fair value is accrued over the vesting period of 
the phantom stock plans. For certain exceptions a shorter vesting period may apply after which the phantom stocks 
will not forfeit in any way. In such cases the vesting period is shortened accordingly.

The balance sheet date fair value of cash-settled performance shares granted to the Management Board and 
executive employees of the Company is calculated using the Monte Carlo pricing model in accordance with IFRS 2. 
The corresponding liability based on the balance sheet date fair value is accrued over the vesting period of the per-
formance share plan. For certain exceptions a shorter vesting period may apply after which the performance shares 
will not forfeit in any way. In such cases the vesting period is shortened accordingly.

Two of the Company’s subsidiaries are authorized to issue Incentive Units see note 20. The balance sheet date 
fair value of the awards under the subsidiary stock incentive plans, whereby Incentive Units are issued by certain of 
the Company’s subsidiaries, is calculated in accordance with IFRS 2 using the Monte Carlo pricing model. The corre-
sponding liability is accrued over the vesting period of the Incentive Units.

w )  Recent pronouncements 
Recently implemented accounting pronouncements

The Company has prepared its consolidated financial statements at December 31, 2017 in conformity with IFRS that 
have to be applied for fiscal years beginning on January 1, 2017. In 2017, the Company applied the following new 
standard relevant for its business for the first time : Amendments to IAS 7, Statement of Cash Flows.

In January 2016, the IASB issued amendments to IAS 7, Statement of Cash Flows. The amendments are intended 
to improve the information related to the change in a company’s debt by providing additional annual disclosures. 
The standard is effective for fiscal years beginning on or after January 1, 2017. The Company initially presents the 
amendments to IAS 7 in the Consolidated Financial Statements as of December 31, 2017. 

Recent accounting pronouncements not yet adopted
The IASB issued the following new standards which are relevant for the Company :
	 IFRS 15, Revenue from Contracts with Customers
	 IFRS 9, Financial Instruments
	 IFRS 16, Leases
	 IFRS 17, Insurance Contracts

In May 2014, the IASB issued IFRS 15, Revenue from Contracts with Customers. This new standard specifies how and 
when companies reporting under IFRS will recognize revenue as well as providing users of financial statements with 
more informative and relevant disclosures. IFRS 15 supersedes IAS 18, Revenue, IAS 11, Construction Contracts and a 
number of revenue-related interpretations. While this standard applies to nearly all contracts with customers, the 
main exceptions are leases, financial instruments and insurance contracts. In September 2015, the IASB issued the 
amendment “Effective Date of IFRS 15”, which defers the effective date of IFRS 15 by one year to fiscal years beginning 
on or after January 1, 2018. Earlier adoption is permitted. The Company did not adopt IFRS 15 early and evaluated the 
impact of IFRS 15, in conjunction with all amendments to the standard, on its Consolidated Financial Statements. 
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Based on findings the Company obtained so far, it expects differences from the current accounting mainly in the 
calculation of the transaction price for health care services provided. IFRS 15 requires the consideration of implicit 
price concessions when determining the transaction price. This will lead to a corresponding decrease of revenue 
from health care services and thus, the implicit price concessions will no longer be included in selling, general and 
administrative expenses as an allowance for doubtful accounts. This issue showed a decrease of revenue by 2.7 % or 
€ 486,140 for 2017, without any effect on net income. There are no material contract assets or contract liabilities 
resulting from the implementation of IFRS 15. Revenue from lease contracts will be disclosed separately from IFRS 15 
revenue in the notes to the consolidated financial statements in the future. The Company expects to implement 
IFRS 15 using the cumulative effect method and is continuing to evaluate accounting policy options. The Company 
intends to apply IFRS 15 only to open contracts as of January 1, 2018.

In July 2014, the IASB issued a new version of IFRS 9, Financial Instruments. This IFRS 9 version is considered the 
final and complete version, thus, mainly replacing IAS 39 as soon IFRS 9 is applied. It includes all prior guidance on 
the classification and measurement of financial assets and financial liabilities as well as hedge accounting and intro-
duces requirements for impairment of financial instruments as well as modified requirements for the measurement 
categories of financial assets. The impairment provisions reflect a model that relies on expected losses ( expected 
loss model ). This model comprises a three stage approach. Upon recognition an entity shall recognize losses that 
are expected within the next 12 months. If credit risk deteriorates significantly, from that point in time, impairment 
losses shall amount to lifetime expected losses. In case of objective evidence of impairment there is an assignment 
to stage 3. The provisions for classification and measurement are amended by introducing an additional third mea-
surement category for certain debt instruments. Such instruments shall be measured at fair value with changes 
recognized in other comprehensive income ( fair value through other comprehensive income ). The standard is accom-
panied by additional disclosure requirements and is effective for fiscal years beginning on or after January 1, 2018. 
Earlier adoption is permitted. The Company did not adopt IFRS 9 early. In accordance with IAS 39, the majority of the 
non-derivative financial assets are measured at amortized costs. The analysis on the business model and the con-
tractual cash flow characteristics of each instrument is complete. The impact on the measurement of non-derivative 
financial assets under IFRS 9 will not be significant. For individual equity instruments, in the amount of approximate-
ly € 27,000, the Company will use the option and present changes in fair value in other comprehensive income. The 
requirements for the classification and measurement of non-derivative financial liabilities have not changed signifi-
cantly. Thus, the Company expects a limited impact on its Consolidated Financial Statements. Derivatives not desig-
nated as hedging instruments will continue to be classified and measured at fair value through profit and loss.

The Company will implement the simplified method to determine the provisions for risks from trade accounts 
receivable, receivables from lease contracts and contract assets according to IFRS 15. Starting point of the new impair-
ment model is an analysis of trade accounts receivable based on individual maturity. For the determination of impair-
ment losses in addition to historical loss rates also present and future information is included, to take foreseeable 
changes in the customer-specific or macroeconomic environment into account. The effect from the implementation 
of this simplified method will amount to approximately € 10,000 and will be recorded as a debit to the respective 
assets and a credit to retained earnings. Based on currently available information, derivative financial instruments 
presently designated as hedging instruments are also qualified for hedge accounting according to the requirements 
of IFRS 9. Hedging instruments will be designated on a spot basis. The Company will use the option to recognize the 
forward element in other comprehensive income. The Company expects to implement IFRS 9 using the modified 
retrospective method.

In January 2016, the IASB issued IFRS 16, Leases, which supersedes the current standard on lease-accounting, 
IAS 17, as well as the interpretations IFRIC 4, SIC-15 and SIC-27. IFRS 16 significantly improves lessee accounting. For all 
leases, a lessee is required to recognize a right-of-use asset representing its right to use the underlying leased asset 
and a lease liability representing its obligation to make lease payments. Depreciation of the right-of-use asset and 
interest on the lease liability must be recognized in the income statement for every lease contract. Therefore, 
straight-line rental expenses will no longer be shown. The lessor accounting requirements in IAS 17 are substantial-
ly carried forward. The standard is effective for fiscal years beginning on or after January 1, 2019. Earlier application 
is permitted for entities that have also adopted IFRS 15, Revenue from Contracts with Customers. The Company 
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decided that IFRS 16 will not be adopted early. The Company expects a balance sheet extension due to the on balance 
sheet recognition of right of use assets and liabilities for agreed lease payment obligations, currently classified as 
operating leases, resulting in particular from leased clinics and buildings. Based on a first impact analysis as of 
December 31, 2015 using certain assumptions and simplifications, the Company expects a financial debt increase of 
approximately € 4,000,000. Referring to the consolidated statement of income, the Company expects an operating 
income improvement due to the split of rent expenses in depreciation and interest expenses, by having unchanged 
cash outflows. The Company also expects that its net leverage ratio ( net debt as compared to Earnings before Inter-
est, Taxes, Depreciation and Amortization, EBITDA ), adjusted for acquisitions and divestitures made during the year 
with a purchase price above a € 50,000 threshold as defined in the Amended 2012 Credit Agreement and non-cash 
charges ) will increase by about 0.5. The impact on the Company will depend on the contract portfolio at the effec-
tive date, as well as the transition method. Based on a first impact analysis, the Company decided to apply the 
modified retrospective method. Currently, the Company is evaluating the accounting policy options of IFRS 16.

In May 2017, the IASB issued IFRS 17, Insurance Contracts. IFRS 17 establishes principles for the recognition, mea-
surement, presentation and disclosure related to the issuance of insurance contracts. IFRS 17 replaces IFRS 4, Insurance 
Contracts, which was brought in as an interim Standard in 2004. IFRS 4 permitted the use of national accounting 
standards for the accounting of insurance contracts under IFRS. As a result of the varied application for insurance 
contracts there was a lack of comparability among peer groups. IFRS 17 eliminates this diversity in practice by requir-
ing all insurance contracts to be accounted for using current values. The frequent updates to the insurance values 
are expected to provide more useful information to users of financial statements. IFRS 17 is effective for fiscal years 
beginning on or after January 1, 2021. Earlier adoption is permitted for entities that have also adopted IFRS 9 Financial 
Instruments and IFRS 15 Revenue from Contracts with Customers. The Company is evaluating the impact of IFRS 17 on 
the Consolidated Financial Statements.

The EU Commission’s endorsement of IFRS 17 is still outstanding. 
In the Company’s view, all other pronouncements issued by the IASB do not have a material impact on the 

consolidated financial statements, as expected.

2. � DISCRETIONARY DECISIONS AND  
SOURCES OF ESTIMATION UNCERTAINTIES

The Company’s reported results of operations, financial position and net assets are sensitive to discretionary decisions, 
assumptions and estimates that are the basis for its financial statements. The critical accounting policies, the judge-
ments made in the creation and application of these policies and the sensitivities of reported results to changes in 
accounting policies, discretionary decisions and estimates are factors to be considered along with the Company’s 
financial statements. In the opinion of the Management of the Company, the following accounting policies, discre-
tionary decisions and sources of estimation uncertainties are critical for the consolidated financial statements in the 
present economic environment.

a )  Recoverability of goodwill and intangible assets

The growth of the business through acquisitions has created a significant amount of intangible assets, including 
goodwill, trade names, management contracts, non-compete agreements and customer relationships. At Decem-
ber 31, 2017, the carrying amount of goodwill and non-amortizable intangible assets amounted to € 12,281,648 
( € 13,157,584 at December 31, 2016 ) representing approximately 51 % and 52 % of the Company’s total assets at Decem-
ber 31, 2017 and 2016, respectively.

In accordance with IAS 36 ( Impairment of Assets ), the Company performs an impairment test of goodwill and 
non-amortizable intangible assets at least once a year for each reporting unit or more frequently if the Company 
becomes aware of events that occur or if circumstances change that would indicate the carrying value may not be 
recoverable see also note 1 f.
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To comply with IFRS to determine possible impairments of these assets, the value in use of the CGUs is first 
compared to the CGUs’ carrying amount. 

The value in use of each CGU is determined using estimated future cash flows for the unit discounted by a 
weighted average cost of capital ( WACC ) specific to that CGU. Estimating the future cash flows involves significant 
assumptions, especially regarding future reimbursement rates and sales prices, number of treatments, sales volumes 
and costs. In determining discounted cash flows, the Company utilizes for every CGU its three-year budget, projections 
for years four to ten and a representative growth rate for all remaining years. Projections for up to ten years are 
possible due to the non-discretionary nature of the health care services the Company provides, the need for health 
care products utilized to provide such services and the availability of government reimbursement for a substantial 
portion of its services. 

The CGU’s average revenue growth for the ten year planning period is within a mid-single-digit range for the 
North America Segment, EMEA Segment and the Latin America Segment, whereas for the Asia-Pacific Segment the 
average revenue growth is in the high single-digits.

A substantial portion of the Company’s profit is generated in North America. The Company expects a stable 
operating income margin with a higher margin in dialysis business compensating a lower margin in Care Coordi-
nation.

The CGU’s expected growth rates for the period beyond ten years are : North America 1.0 %, EMEA 0 %, Asia-Pa-
cific 4.0 % and Latin America 3.45 %. The discount factor is determined by the WACC of the respective CGU. The Com-
pany’s WACC consists of a basic rate adjusted by a weighted average country risk rate and, if appropriate, by a factor 
to reflect higher risks associated with the cash flows from recent material acquisitions within each CGU, until they 
are appropriately integrated. In 2017 the pre-tax WACC, for the respective CGU is 7.25 % ( 2016 : 7.54 % ) for North Amer-
ica, 9.43 % ( 2016 : 8.64 % ) for EMEA, 7.35 % ( 2016 : 6.40 % ) for Asia Pacific and 17.93 % ( 2016 : 18.18 % ) for Latin America. An 
overview of the carrying amounts of goodwill and intangibles with the indefinite useful life for each CGU is shown 
in note 11.

To evaluate the recoverability of intangible assets with indefinite useful lives, the Company compares the fair 
values of intangible assets with their carrying values and intangible asset’s fair value is determined using a discount-
ed cash flow approach or other methods, if appropriate.

A prolonged downturn in the health care industry with lower than expected increases in reimbursement rates 
and / or higher than expected costs for providing health care services and for procuring and selling health care prod-
ucts could adversely affect the Company’s estimated future cash flows. Future adverse changes in a reporting unit’s 
economic environment of a CGU could affect the country specific risk rate and therefore the discount rate. Equally 
an increase of the general interest rate level could affect the base rate and therefore the discount rate. A decrease 
in the estimated future cash flows and / or a decline in the reporting units economic environment could result in 
impairment charges to goodwill and other intangible assets which could materially and adversely affect the Com-
pany’s future financial position and operating results.

Sensitivity analysis showed that a rise in the respective WACC by one percentage point, that could be caused 
by an increase in the Company’s beta factor or an increase in interest rates, would not lead to an impairment of any 
of its cash-generating units.

b )  Legal contingencies

From time to time, during the ordinary course of operations, the Company is party to litigation and arbitration and 
is subject to investigations relating to various aspects of its business see note 22. The Company regularly analyzes 
current information about such claims for probable losses and provides accruals for such matters, including the 
estimated legal expenses and consulting services in connection with these matters, as appropriate. The Company 
utilizes its internal legal department as well as external resources for these assessments. In making the decision 
regarding the need for loss accrual, the Company considers the degree of probability of an unfavorable outcome 
and its ability to make a reasonable estimate of the amount of loss.

The filing of a suit or formal assertion of a claim or assessment, or the disclosure of any such suit or assertion, 
does not necessarily indicate that accrual of a loss is appropriate.

The outcome of these matters may have a material effect on the results of operations, financial position and 
net assets of the Company. 
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c )  Trade accounts receivable and allowance for doubtful accounts

Trade accounts receivable are a substantial asset of the Company and the allowance for doubtful accounts is based 
upon a significant estimate made by management. Trade accounts receivable were € 3,330,990 and € 3,491,079 at 
December 31, 2017 and 2016, respectively, net of allowances for doubtful accounts of € 474,891 at December 31, 2017 
and € 482,461 at December 31, 2016. 

The Company sells health care products directly or through distributors in around 150 countries and provide 
health care services in around 50 countries. Most payors are government institutions or government-sponsored 
programs with significant variations between the countries and even between payors within one country in local 
payment and collection practices. 

Receivables resulting from health care services are recognized and billed at amounts estimated to be collectable 
under government reimbursement programs and reimbursement arrangements with third party payors. U. S. Medicare 
and Medicaid government programs are billed at pre-determined net realizable rates per treatment that are estab-
lished by statute or regulation. Revenues for non-governmental payors with which the Company has contracts or 
letters of agreement in place are recognized at the prevailing contract rates. The remaining non-governmental 
payors are billed at the Company’s standard rates for services and, in the Company’s North America Segment, a 
contractual adjustment is recorded to recognize revenues based on historic reimbursement. The contractual adjust-
ment and the allowance for doubtful accounts are reviewed quarterly for their adequacy. No material changes in 
estimates were recorded for the contractual allowance in the periods presented. The collectability of accounts 
receivable is reviewed locally on a regular basis, generally monthly.

In the Company’s North America Segment operations, the collection process is usually initiated 30 days after 
service is provided or upon the expiration of the time provided by contract. For Medicare and Medicaid, once the 
services are approved for payment, the collection process begins upon the expiration of a period of time based upon 
experience with Medicare and Medicaid. In all cases where co-payment is required the collection process usually begins 
within 30 days after service has been provided. In those cases where claims are approved for amounts less than antic-
ipated or if claims are denied, the collection process usually begins upon notice of approval of the lesser amounts or 
upon denial of the claim. The collection process can be confined to internal efforts, including the accounting and sales 
staffs and, where appropriate, local management staff. If appropriate, external collection agencies may be engaged.

Public health institutions in a number of countries outside the U. S. require a significant amount of time until 
payment is made because a substantial number of payors are government entities whose payments are often deter-
mined by local laws and regulations and budget constraints. Depending on local facts and circumstances, the period 
of time to collect can be quite lengthy. In those instances where there are commercial payors, the same type of 
collection process is initiated as in the North America Segment.

Due to the number of subsidiaries and different countries that the Company operates in, the Company’s pol-
icy of determining when a valuation allowance is required considers the appropriate individual local facts and cir-
cumstances that apply to an account. While payment and collection practices vary significantly between countries 
and even agencies within one country, government payors usually represent low to moderate credit risks. It is the 
Company’s policy to determine when receivables should be classified as bad debt on a local basis taking into account 
local payment practices and local collection experience. A valuation allowance is calculated locally if specific circum-
stances indicate that amounts will not be collectible. 

In the Company’s EMEA Segment, Asia-Pacific Segment, Latin America Segment and North America Segment 
product division, for receivables overdue by more than one year, an additional valuation allowance is recorded based 
on an individual country risk, since the Company believes that the length of time to collect does indicate an increased 
credit risk. 

When all efforts to collect a receivable, including the use of outside sources where required and allowed, have 
been exhausted, and after appropriate management review, a receivable deemed to be uncollectible is considered 
a bad debt and written off. 

Write offs are taken on a claim-by-claim basis. Due to the fact that a large portion of its reimbursement is 
provided by public health care organizations and private insurers, the Company expects that most of its accounts 
receivables will be collectible, albeit potentially more slowly outside the North America Segment. A significant change 
in the Company’s collection experience, deterioration in the aging of receivables and collection difficulties could 
require that the Company increases its estimate of the allowance for doubtful accounts. Any such additional bad 
debt charges could materially and adversely affect the Company’s future operating results.

If, in addition to the Company’s existing allowances, 1 % of the gross amount of the Company’s trade accounts 
receivable as of December 31, 2017 were uncollectible through either a change in the Company’s estimated contrac-
tual adjustment or revised estimate of the collectability, the Company’s operating income for 2017 would have been 
reduced by approximately 1.5 %. 
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The following table shows the portion of major debtors or debtor groups of trade accounts receivable as at 
December 31, 2017 and 2016. No single debtor, other than U. S. Medicare and Medicaid, accounted for more than 5 % 
of total trade accounts receivable in any of these years. Amounts pending approval from third party payors repre-
sented less than 3 % of the accounts receivable at December 31, 2017.

5.8	 COMPOSITION OF TRADE ACCOUNTS RECEIVABLE
December 31

 

2017 2016

U. S. Government health care programs 28 % 30 %

U. S. commercial payors 15 % 16 %

U. S. hospitals 11 % 8 %

Self-pay of U. S. patients 1 % 2 %

Other North America Segment payors 2 % 2 %

Product customers and health care payors outside the North America Segment 43 % 42 %

	TOTAL 100 % 100 %

d )  Self-insurance programs

Under the Company’s insurance programs for professional, product and general liability, auto liability, worker’s 
compensation and medical malpractice claims, the Company’s largest subsidiary which is located in the U. S. is par-
tially self-insured for professional liability claims. For all other coverages, the Company assumes responsibility for 
incurred claims up to predetermined amounts above which third party insurance applies. Reported liabilities for the 
year represent estimated future payments of the anticipated expense for claims incurred ( both reported and incurred 
but not reported ) based on historical experience and existing claim activity. This experience includes both the rate 
of claims incidence ( number ) and claim severity ( cost ) and is combined with individual claim expectations to estimate 
the reported amounts.

e )  Noncontrolling interests subject to put provisions

The noncontrolling interests subject to put provisions are recognized at their fair value. For further information 
related to the estimation of these fair values, see notes 1 g and 23.

f )  Variable payments outstanding for acquisitions

Variable payments outstanding for acquisitions are recognized at their fair value. For further information related to 
the estimation of these fair values see note 23.

g )  Income taxes

The Company is subject to ongoing and future tax audits in the U. S., Germany and other jurisdictions. Different 
interpretations of tax laws may lead to potential additional tax payments or tax refunds for prior years. To consider 
income tax provisions or income tax receivables of uncertain tax assessments management’s estimations are based 
on local tax rules of the respective tax jurisdiction and the interpretation of such. Estimates are revised in the period 
in which there is sufficient evidence to revise the assumption. For further information to estimates related to the 
recoverability of deferred taxes see note 1 l.
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3. � ACQUISITIONS, INVESTMENTS, PURCHASES  
OF INTANGIBLE ASSETS AND DIVESTITURES

The Company completed acquisitions, investments and the purchase of intangible assets in the amount of € 682,676, 
€ 774,277 and € 385,081 in 2017, 2016 and 2015, respectively. In 2017, € 565,694 was paid in cash and € 116,982 were assumed 
obligations and non-cash consideration. In 2016, € 521,800 was paid in cash and € 252,477 were assumed obligations 
and non-cash consideration. In 2015, € 285,543 was paid in cash and € 99,538 were assumed obligations and non-cash 
consideration.

Acquisitions 

The Company made acquisitions of € 638,307, € 632,342 and € 162,392 in 2017, 2016 and 2015, respectively in order to 
expand the scope of its services and to increase its market shares in the respective countries. In 2017, € 521,325 was 
paid in cash and € 116,982 were assumed obligations and non-cash consideration. In 2016, € 379,865 was paid in cash 
and € 252,477 were assumed obligations and non-cash consideration. In 2015, € 90,267 was paid in cash and € 72,125 
were assumed obligations and non-cash consideration.

The Company’s acquisition spending was driven primarily by the purchase of dialysis clinics in the normal 
course of its operations in 2017, 2016 and 2015 as well as the acquisition of an operator of day hospitals in Australia 
in 2017, the purchase of a medical technology company focusing on the treatment of lung and cardiac failure in 2016 
and the purchase of a distributor in the Asia-Pacific Segment in 2015.

Impacts on consolidated financial statements from acquisitions 
The assets and liabilities of all acquisitions were recorded at their estimated fair value at the date of the acquisition 
and are included in the Company’s financial statements and operating results from the effective date of acquisition. 
The previous year’s acquisitions did not have a significant impact on the consolidated financial statements in 2017.

The excess of the total acquisition costs over the fair value of the net assets acquired resulted in goodwill of 
€ 651,491 and € 586,520 at December 31, 2017 and 2016, respectively. 

The purchase price allocations for all collectively and individually non-material acquisitions for 2017 are not yet 
finalized. The Company is in the process of obtaining and evaluating the information necessary for the purchase 
price allocations, primarily related to property, plant and equipment, intangible assets, accounts receivable and 
other liabilities. In 2017, based on preliminary purchase price allocations, the Company recorded € 651,491 of goodwill 
and € 39,352 of intangible assets, which represent the share of both controlling and noncontrolling interests. Good-
will arose principally due to the fair value of the established streams of future cash flows for these acquisitions 
versus building similar franchises.

Business combinations during 2017 increased the Company’s net income ( net income attributable to sharehold-
ers of FMC AG & Co. KGaA ) by € 2,198, excluding the costs of the acquisitions, and revenue increased by € 256,045. Total 
assets increased € 758,720 due to business combinations.

Investments and purchases of intangible assets 

Investments and purchases of intangible assets were € 44,369, € 141,935 and € 222,689 in 2017, 2016 and 2015, respec-
tively. These amounts were primarily driven by purchases of intangible assets and an investment in available for sale 
financial assets in 2017, an investment in available for sale financial assets and notes receivables related to an equity 
method investee in 2016 and an investment in available for sale financial assets and notes receivables related to an 
equity method investee as well as contributions to an equity method investee in 2015. Of this amount € 44,369 and 
€ 141,935 were paid in cash in 2017 and 2016, respectively. In 2015, € 195,276 was paid in cash and € 27,413 were non-cash 
components.
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Divestitures

Proceeds from divestitures were € 437,031, € 193,893 and € 252,764 in 2017, 2016 and 2015, respectively. These amounts 
mainly related to the sale of a provider of non-dialysis laboratory testing services and a provider of outsourced 
clinical services in the North America Segment as well as divestitures of available for sale financial assets in 2017, a 
divestment of available for sale financial assets and the repayment of notes receivables related to an equity method 
investee in 2016 as well as the repayment of an investment-type loan granted to a middle-market dialysis provider, 
the divestiture of the dialysis service business in Venezuela and the transfer of marketing rights to an equity method 
investee in 2015. In 2017, € 415,388 was received in cash and € 21,643 were non-cash components. In 2016, € 190,247 was 
received in cash and € 3,646 were non-cash components. In 2015, € 226,823 was received in cash and € 25,941 were 
non-cash components.

4. � NOTES TO THE CONSOLIDATED STATEMENTS OF INCOME

a )  Selling, general and administrative expenses

Selling, general and administrative expenses are generated in the administrative, logistic and selling functions which 
are not attributable to research and development or production. In addition, general and administrative expenses 
included realized and unrealized foreign exchange gains and losses. In 2017, general and administrative expenses 
included a Foreign Corrupt Practices Act ( FCPA ) related charge of € 200,000 see note 22, a net gain from the sale of fixed 
assets of € 31,959 and from the sale of investments of € 84,665. In 2016, general and administrative expenses included 
a net loss from the sale of fixed assets of € 11,074 and a net gain from the sale of investments of € 16,455. In 2015, 
general and administrative expenses included a net loss from the sale of fixed assets of € 6,380 and a net gain from 
the sale of investments of € 11,189. In addition in 2015, general and administrative expenses included a net amount of 
$ 60,000 ( € 54,078 ) in relation to the NaturaLyte ® and GranuFlo ® agreement in principle. For further information see 

note 22.

b )  Research and development expenses

Research and development expenses of € 130,704 ( 2016 : € 146,511 and 2015 : € 128,128 ) included research and non-capi-
talizable development costs as well as depreciation and amortization expenses related to capitalized development 
costs of € 432 ( 2016 : € 724 and 2015 : € 1,673 ).

c )  Cost of materials

The cost of materials for the year ended December 31, 2017, 2016 and 2015 consisted of the following :

5.9	 COST OF MATERIALS
in € THOUS

 

2017 2016 2015

Cost of raw materials, supplies and purchased components 4,305,683 3,696,528 3,601,588

Cost of purchased services 450,417 414,289 398,652

	COST OF MATERIALS 4,756,100 4,110,817 4,000,240
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d )  Personnel expenses

Included within costs of revenue, selling, general and administrative expenses and research and development expens-
es are personnel expenses in the amount of € 6,900,023, € 6,290,504 and € 5,698,014 for the year ended December 31, 
2017, 2016 and 2015, respectively. Personnel expenses consisted of the following :

5.10	 PERSONNEL EXPENSES
in € THOUS

 

2017 2016 2015

Wages and salaries 5,396,339 4,940,931 4,499,774

Social security contributions and cost of  
retirement benefits and social assistance 1,503,684 1,349,573 1,198,240

	 thereof retirement benefits 147,332 134,572 120,997

	PERSONNEL EXPENSES 6,900,023 6,290,504 5,698,014

The Company employed the following personnel on a full-time equivalents basis, on average, for the following 
years :

5.11	 EMPLOYEES BY FUNCTION

 

2017 2016 2015

Production and Services 98,547 94,201 90,251

Administration 9,962 9,318 9,023

Sales and Marketing 3,272 3,099 2,865

Research and Development 804 736 626

	TOTAL 112,585 107,354 102,765

e )  Net interest

Net interest in the amount of € 353,890 ( 2016 : € 366,369 and 2015 : € 352,825 ) included interest expense of € 397,187 ( 2016 : 
€ 408,508 and 2015 : € 457,895 ) and interest income of € 43,297 ( 2016 : € 42,139 and 2015 : € 105,070 ). Interest expenses 
resulted mainly from the Company’s financial liabilities which are not accounted for at fair value through profit and 
loss see note 13 and note 14. In 2017, interest income was mainly attributable to the valuation of the Share Options, 
interest on overdue receivables and lease receivables. In 2016, a large part of interest income was attributable to the 
valuation of the derivatives embedded in the Convertible Bonds. In 2015, interest income was mainly attributable to 
the valuation of the Share Options which the Company purchased in connection with the issuance of the Convertible 
Bonds as well as interest-bearing notes receivables see note 23.

f )  Income taxes

Income before income taxes is attributable to the following geographic locations :

5.12	 INCOME BEFORE INCOME TAXES
in € THOUS

 

2017 2016 2015

Germany (12,228) 191,377 124,416

U. S. 1,592,300 1,490,789 1,325,346

Other 428,477 360,367 325,914

	TOTAL 2,008,549 2,042,533 1,775,676
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Income tax expense ( benefit ) for the years ended December 31, 2017, 2016 and 2015 consisted of the following :

5.13	 INCOME TAX EXPENSE (BENEFIT)
in € THOUS

 

2017 2016 2015

Current

Germany 86,069 50,625 65,102

U. S. 440,000 454,448 413,502

Other 130,992 128,320 124,910

657,061 633,393 603,514

Deferred

Germany (36,022) (23,703) (47,857)

U. S. (156,704) 27,570 (734)

Other (10,320) (14,779) 10,103

(203,046) (10,912) (38,488)

	TOTAL 454,015 622,481 565,026

A reconciliation between the expected and actual income tax expense is shown below. The expected corporate 
income tax expense is computed by applying the German corporation tax rate ( including the solidarity surcharge ) 
and the trade tax rate on income before income taxes. The German combined statutory tax rates were 29.90 %, 29.69 % 
and 29.62 % for the fiscal years ended December 31, 2017, 2016 and 2015, respectively.

5.14	 RECONCILIATION OF INCOME TAXES
in € THOUS

 

2017 2016 2015

Expected corporate income tax expense 600,456 606,327 525,955

Tax free income (44,302) (37,495) (32,190)

Income from equity method investees (18,706) (15,642) (12,863)

Tax rate differentials 139,391 133,523 116,335

Non-deductible expenses 102,587 32,985 32,817

Taxes for prior years (14,993) (21,069) 17,998

Noncontrolling partnership interests (105,832) (105,536) (98,666)

Tax on divestitures – – 13,477

Tax rate changes (238,130) (120) 1,869

Change in realizability of deferred tax assets and tax credits 7,254 5,945 (2,317)

Withholding taxes 6,606 7,909 6,914

Other 19,684 15,655 (4,303)

	INCOME TAX EXPENSE 454,015 622,481 565,026

Effective tax rate 22.6 % 30.5 % 31.8 %
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The tax effects of the temporary differences and net operating losses that give rise to deferred tax assets and liabilities 
at December 31, 2017 and 2016, are presented below :

5.15	 DEFERRED INCOME TAX ASSETS AND LIABILITIES
in € THOUS

 

2017 2016

Deferred tax assets

Trade accounts receivable 19,821 11,899

Inventories 56,672 63,932

Intangible assets 6,925 7,366

Property, plant and equipment and other non-current assets 60,186 61,369

Provisions and other liabilities 116,045 337,766

Pension liabilities 80,868 109,234

Net operating loss carryforwards, tax credit carryforwards and interest carryforwards 118,994 130,954

Derivatives 2,215 5,487

Compensation expense related to stock options 16,933 13,463

Other 11,894 23,525

	TOTAL DEFERRED TAX ASSETS 490,553 764,995

Deferred tax liabilities

Trade accounts receivable 18,171 25,121

Inventories 7,401 6,838

Intangible assets 410,941 670,134

Property, plant and equipment and other non-current assets 97,779 147,357

Provisions and other liabilities 6,714 49,809

Derivatives 2,480 9,822

Insurance recoveries – 82,336

Other 99,439 144,105

	TOTAL DEFERRED TAX LIABILITIES 642,925 1,135,522

	NET DEFERRED TAX LIABILITIES (152,372) (370,527)

In the consolidated balance sheets, the accumulated amounts of deferred tax assets and liabilities are shown as follows :

5.16	 NET DEFERRED INCOME TAX ASSETS AND LIABILITIES
in € THOUS

 

2017 2016

Deferred tax assets 315,168 291,394

Deferred tax liabilities 467,540 661,921

	NET DEFERRED TAX LIABILITIES (152,372) (370,527)
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The net operating losses included in the table below reflect U. S. federal tax, German corporate income tax, and other 
tax loss carryforwards in the various countries in which the Company operates, and expire as follows :

5.17	 NET OPERATING LOSS CARRYFORWARDS
in € THOUS

2018 6,824

2019 10,810

2020 22,637

2021 10,146

2022 13,103

2023 2,428

2024 3,740

2025 4,753

2026 3,693

2027 and thereafter 118,855

Without expiration date 154,552

	TOTAL 351,541

Included in the balance of net operating loss carryforwards at December 31, 2017 are € 166,036 not expected to be 
absorbed. Deferred tax assets regarding this portion are not recognized. 

In assessing the realizability of deferred tax assets, management considers to which extent it is probable that 
the deferred tax asset will be realized. The ultimate realization of deferred tax assets is dependent upon the gener-
ation of future taxable income during the periods in which those temporary differences and tax loss carryforwards 
become deductible. Management considers the expected reversal of deferred tax liabilities and projected future 
taxable income in making this assessment. Based upon the level of historical taxable income and projections for 
future taxable income over the periods in which the deferred tax assets are deductible, management believes it is 
probable the Company will realize the benefits of these deferred tax assets at December 31, 2017.

The Company provides for income taxes and foreign withholding taxes on the cumulative earnings of foreign 
subsidiaries and foreign subsidiaries in which the Company has ownership of less than 100 % that will not be rein-
vested. At December 31, 2017, the Company provided for € 11,744 ( 2016 : € 11,619 ) of deferred tax liabilities associated 
with earnings that are likely to be distributed in 2018 and the following years. Provision has not been made for 
additional taxes on € 5,978,278 ( 2016 : € 7,037,959 ) undistributed earnings of foreign subsidiaries as these earnings are 
considered indefinitely reinvested. The earnings could become subject to additional tax if remitted or deemed remit-
ted as dividends; however calculation of such additional tax is not practicable. These taxes would predominantly 
comprise foreign withholding tax on dividends of foreign subsidiaries, and German income tax; however, those 
dividends and capital gains would generally be 95 % tax free for German tax purposes. 

In the U. S., the tax reform was enacted by signature of the president of the Tax Cuts and Jobs Act on Decem-
ber 22, 2017. The Act reduces the U. S. corporate income tax rate from 35 % to 21 % effective from January 1, 2018. 
Deferred tax assets and liabilities expected to reverse in 2018 and beyond, have been remeasured using the corporate 
income tax rate that was enacted by the balance sheet date and will apply for future financial years. For the year 
ended December 31, 2017, the remeasurement of deferred tax assets and liabilities resulted in a deferred tax benefit 
of € 235,692 which was recognized in tax expense affecting profit and loss and included in the balance of € 238,130 in 
the reconciling item “tax rate changes” in the table “reconciliation of income taxes” above.
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5. � RELATED PARTY TRANSACTIONS

Fresenius SE is the Company’s largest shareholder and owns 30.80 % of the Company’s outstanding shares, excluding 
treasury shares held by the Company, at December 31, 2017. The Company has entered into certain arrangements for 
services, leases and products with Fresenius SE or its subsidiaries and with certain of the Company’s equity method 
investees as described in item a ) below. The Company’s terms related to the receivables or payables for these services, 
leases and products are generally consistent with the normal terms of the Company’s ordinary course of business 
transactions with unrelated parties. Financing arrangements as described in item b ) below have agreed upon terms 
which are determined at the time such financing transactions occur and reflect market rates at the time of the 
transaction. The relationship between the Company and its key management personnel who are considered to be 
related parties is described in item c ) below. Our related party transactions are settled through Fresenius SE’s cash 
management system where appropriate.

a )  Service agreements, lease agreements and products

The Company is party to service agreements with Fresenius SE and certain of its affiliates ( collectively the Fresenius SE 
companies ) to receive services, including, but not limited to : administrative services, management information 
services, employee benefit administration, insurance, information technology services, tax services and treasury 
management services. The Company also provides central purchasing services to the Fresenius SE companies. These 
related party agreements generally have a duration of 1 to 5 years and are renegotiated on an as needed basis when 
the agreement comes due. The Company provides administrative services to one of its equity method investees. 
In 2015, the Company also performed marketing and distribution services for certain of its equity method investees. 

The Company is a party to real estate operating lease agreements with the Fresenius SE companies, which 
mainly include leases for the Company’s corporate headquarters in Bad Homburg, Germany and production sites in 
Schweinfurt and St. Wendel, Germany. The majority of the leases expire at the end of 2026. As of December 31, 2017 
and 2016, future minimum rental payments under non-cancelable operating leases with Fresenius SE were € 53,374 
and € 17,097 as well as € 118,962 and € 121,844 with other Fresenius SE affiliates, respectively. These minimum rental 
payments are included within the amounts disclosed in note 21. 

In addition to the above mentioned service and lease agreements, the Company sold products to the Fresenius SE 
companies and made purchases from the Fresenius SE companies and equity method investees. In addition, Fresenius 
Medical Care Holdings, Inc. ( FMCH ) purchases heparin supplied by Fresenius Kabi USA, Inc. ( Kabi USA ), through an 
independent group purchasing organization ( GPO ). Kabi USA is an indirect, wholly-owned subsidiary of Fresenius SE. 
The Company has no direct supply agreement with Kabi USA and does not submit purchase orders directly to Kabi 
USA. FMCH acquires heparin from Kabi USA, through the GPO contract, which was negotiated by the GPO at arm’s 
length on behalf of all members of the GPO.

The Company entered into an agreement with a Fresenius SE company for the manufacturing of plasma col-
lection devices. The Company agreed to produce 3,500 units which can be further increased to a maximum of 4,550 
units, over the length of the five year contract. On January 1, 2015, this manufacturing business was sold to Kabi USA 
for $ 9,327 ( € 8,567 at December 31, 2015 ) for which a fairness opinion was obtained from a reputable global account-
ing firm. The disposal was accounted for as a transaction between parties under common control at the carrying 
amounts without the generation of profits. 

In December 2010, the Company formed the renal pharmaceutical company Vifor Fresenius Medical Care Renal 
Pharma Ltd., ( VFMCRP ), an equity method investee of which the Company owns 45 %, with Galenica Ltd. ( now known 
as Vifor Pharma Ltd ). The Company has entered into exclusive supply agreements to purchase certain pharmaceuti-
cals from VFMCRP. 

Below is a summary, including the Company’s receivables from and payables to the indicated parties resulting 
from the above described transactions with related parties.
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5.18	 SERVICE AGREEMENTS, LEASE AGREEMENTS AND PRODUCTS
in € THOUS

2017 2016 2015 December 31, 2017 December 31, 2016
 

Sales of 
goods 

and 
services

Purchases 
of goods 

and 
services

Sales of 
goods  

and 
services

Purchases 
of goods 

and 
services

Sales of 
goods  

and 
services

Purchases 
of goods 

and 
services

Accounts 
receivable

Accounts 
payable

Accounts 
receivable

Accounts 
payable

Service agreements 1

Fresenius SE 381 21,704 389 20,220 229 18,262 40 2,948 132 51

Fresenius SE affiliates 11,111 81,491 4,866 74,083 11,796 68,304 9,445 4,696 822 2,856

Equity method 
investees 17,797 – 17,578 – 21,063 – 1,738 – 2,506 –

	TOTAL 29,289 103,195 22,833 94,303 33,088 86,566 11,223 7,644 3,460 2,907

Lease agreements

Fresenius SE – 8,456 – 9,475 – 8,671 – – – –

Fresenius SE affiliates – 13,676 – 13,717 – 13,319 – – – –

	TOTAL – 22,132 – 23,192 – 21,990 – – – –

Products

Fresenius SE 1 – 2 – 4 – – – – –

Fresenius SE affiliates 30,529 40,467 26,049 43,390 25,184 33,498 9,148 3,976 7,948 4,787

Equity method 
investees – 399,180 – 371,241 – 248,166 – 36,550 – 55,329

	TOTAL 30,530 439,647 26,051 414,631 25,188 281,664 9,148 40,526 7,948 60,116

1	 In addition to the above shown accounts payable, accrued expenses for service agreements with related parties amounted to € 6,397 and € 3,359  
at December 31, 2017 and 2016.

b )  Financing

The Company receives short-term financing from and provides short-term financing to Fresenius SE. The Company 
also utilizes Fresenius SE’s cash management system for the settlement of certain intercompany receivables and 
payables with its subsidiaries and other related parties. As of December 31, 2017 and December 31, 2016, the Compa-
ny had accounts receivable from Fresenius SE related to short-term financing in the amount of € 91,026 and € 197,883, 
respectively. As of December 31, 2017 and December 31, 2016, the Company had accounts payable to Fresenius SE 
related to short-term financing in the amount of € 76,159 and € 186,350, respectively. The interest rates for these cash 
management arrangements are set on a daily basis and are based on the then-prevailing overnight reference rate, 
with a floor of zero, for the respective currencies.

On August 19, 2009, the Company borrowed € 1,500 from the General Partner on an unsecured basis at 1.335 %. 
The loan repayment has been extended periodically and is currently due August 22, 2018 with an interest rate of 
1.100 %. On November 28, 2013, the Company borrowed an additional € 1,500 with an interest rate of 1.875 % from the 
General Partner. The loan repayment has been extended periodically and is currently due on November 23, 2018 with 
an interest rate of 1.100 %.

On June 12, 2014, the Company provided a one-year unsecured term loan to one of its equity method investees 
in the amount of $ 22,500 at an interest rate of 2.5366 %. This loan was repaid in full on June 12, 2015. 

The Company provided unsecured term loans to one of its equity method investees during 2015 and 2016 in 
the amount of CHF 78,416 ( € 71,928 based upon the average exchange rate for the twelve months ended December 31, 
2016 ). These loans were repaid in full during the first half of 2016. The loans were entered into in order to fund the 
2015 sale of European marketing rights for certain renal pharmaceuticals to the same equity method investee as well 
as to finance the investee’s payments for license and distribution agreements. These marketing rights were sold to 
this equity method investee in 2015 which resulted in a gain of approximately € 10,058, after tax.

On December 31, 2017 and December 31, 2016, a subsidiary of Fresenius SE held unsecured bonds issued by the 
Company in the amount of € 6,000 and € 8,300, respectively. The bonds were issued in 2011 and 2012, mature in 2021 
and 2019, respectively, and each has a coupon rate of 5.25 % with interest payable semiannually. For further informa-
tion on these bonds see note 14.
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On December 31, 2017 the Company borrowed from Fresenius SE in the amount of € 6,000 at an interest rate of 
0.825 %. For further information on this loan agreement see note 13. On December 31, 2016 the Company provided a 
cash advance to Fresenius SE in the amount of € 36,245 on an unsecured basis at an interest rate of 0.771 %. 

c )  Key management personnel

Due to the Company’s legal form of a German partnership limited by shares, the General Partner holds a key man-
agement position within the Company. In addition, as key management personnel, members of the Management 
Board and the Supervisory Board, as well as their close relatives, are considered related parties.

The Company’s Articles of Association provide that the General Partner shall be reimbursed for any and all 
expenses in connection with management of the Company’s business, including remuneration of the members of 
the General Partner’s supervisory board and the members of the Management Board. The aggregate amount reim-
bursed to the General Partner was € 25,995, € 18,153 and € 15,199, respectively, for its management services during 2017, 
2016 and 2015 and included an annual fee of € 120 as compensation for assuming liability as general partner. The 
annual fee is set at 4 % of the amount of the General Partner’s share capital ( € 3,000 as of December 31, 2017 ). As of 
December 31, 2017 and December 31, 2016, the Company had accounts receivable from the General Partner in the 
amount of € 246 and € 174, respectively. As of December 31, 2017 and December 31, 2016, the Company had accounts 
payable to the General Partner in the amount of € 23,020 and € 14,696, respectively.

Dr. Gerd Krick is the Chairman of the Company’s Supervisory Board, the supervisory board of Fresenius SE and 
of the general partner of Fresenius SE. He is also a member of the supervisory board of the Company’s General 
Partner. 

Dr. Dieter Schenk is the Vice Chairman of the Company’s Supervisory Board, the supervisory board of the 
general partner of Fresenius SE as well as the supervisory board of the Company’s General Partner. He is also Chair-
man of the Advisory Board of a charitable foundation that is the sole shareholder of the general partner of Fresenius 
SE. He was also a partner in a law firm which provided services to the Company and certain of its subsidiaries until 
December 31, 2017. The Company incurred expenses in the amount of € 2,337, € 1,258, and € 863 for these services 
during 2017, 2016 and 2015, respectively. Four of the six members of the Company’s Supervisory Board, including the 
Chairman and Vice Chairman, are also members of the supervisory board of the Company’s General Partner.

The Chairman of the supervisory board of the Company’s General Partner, Stephan Sturm, is also the Chairman 
of the management board of the general partner of Fresenius SE. Rachel Empey is a member of the supervisory board 
of the Company’s General Partner as well as a member of the management board of the general partner of Fresenius 
SE. Additionally, the Chairman and Chief Executive Officer of the Management Board of the Company’s General 
Partner, Rice Powell, is a member of the Management Board of the general partner of Fresenius SE.

For information regarding compensation of the Management Board and the Supervisory Board of the Com-
pany see note 28.

6. CASH AND CASH EQUIVALENTS

As of December, 31 2017 and 2016, cash and cash equivalents are as follows :

5.19	 CASH AND CASH EQUIVALENTS
in € THOUS

 

2017 2016

Cash 620,145 533,403

Securities and time deposits 357,964 175,479

	CASH AND CASH EQUIVALENTS 978,109 708,882

The Cash and cash equivalents disclosed in the table above, and respectively in the Consolidated Statement of Cash 
Flows, include at December, 31 2017 an amount of € 53,694 ( 2016 : € 0 ) from collateral requirements towards an insurance 
company in North America that are not available for use.
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7. TRADE ACCOUNTS RECEIVABLE

As of December 31, 2017 and 2016, trade accounts receivable are as follows :

5.20	 TRADE ACCOUNTS RECEIVABLE, LESS ALLOWANCE FOR DOUBTFUL ACCOUNTS
 in € THOUS

 

2017 2016

Trade accounts receivable 3,805,881 3,973,540

less allowance for doubtful accounts 474,891 482,461

	TRADE ACCOUNTS RECEIVABLE, NET 3,330,990 3,491,079

All trade accounts receivable are due within one year. Trade accounts receivables with a term of more than one year 
in the amount of € 11,977 ( 2016 :€ 15,051 ) are included in the balance sheet item “Other non-current assets”.

The following table shows the development of the allowance for doubtful accounts in the fiscal years 2017, 
2016 and 2015 :

5.21	 DEVELOPMENT OF ALLOWANCE FOR DOUBTFUL ACCOUNTS
in € THOUS

 

2017 2016 2015

	ALLOWANCE FOR DOUBTFUL ACCOUNTS AS OF JANUARY 1 482,461 427,841 344,706

Change in valuation allowances as recorded in the  
consolidated statements of income 549,631 430,974 396,831

Write-offs and recoveries of amounts previously written-off (501,229) (391,827) (343,477)

Foreign currency translation (55,972) 15,473 29,781

	ALLOWANCE FOR DOUBTFUL ACCOUNTS AS OF DECEMBER 31 474,891 482,461 427,841

The following tables show the ageing analysis of trade accounts receivable and the allowance for doubtful accounts 
as of December 31, 2017 and as of December 31, 2016 :

5.22	 AGEING ANALYSIS OF TRADE ACCOUNTS RECEIVABLE 2017
in € THOUS

 

not overdue

up to 3 
months 
overdue

3 to 6 
months 
overdue

6 to 12 
months 
overdue

more than 
12 months 

overdue Total

Trade accounts receivable 2,105,673 803,393 308,936 236,037 351,842 3,805,881

less allowance for doubtful accounts (61,219) (123,226) (67,484) (58,441) (164,521) (474,891)

	TRADE ACCOUNTS RECEIVABLE, NET 2,044,454 680,167 241,452 177,596 187,321 3,330,990

5.23	 AGEING ANALYSIS OF TRADE ACCOUNTS RECEIVABLE 2016
in € THOUS

 

not overdue

up to 3 
months 
overdue

3 to 6 
months 
overdue

6 to 12 
months 
overdue

more than 
12 months 

overdue Total

Trade accounts receivable 2,138,969 857,490 335,091 241,683 400,307 3,973,540

less allowance for doubtful accounts (109,221) (108,941) (42,039) (74,999) (147,261) (482,461)

	TRADE ACCOUNTS RECEIVABLE, NET 2,029,748 748,549 293,052 166,684 253,046 3,491,079



N
otes





 to


 consolidated
















 financial









 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

7

165

8. � INVENTORIES

On December 31, 2017 and December 31, 2016, inventories consisted of the following :

5.24	 INVENTORIES
 in € THOUS

 

2017 2016

Finished goods 672,851 687,615

Health care supplies 343,351 362,307

Raw materials and purchased components 193,295 214,286

Work in process 81,282 73,269

	INVENTORIES 1,290,779 1,337,477

Under the terms of certain unconditional purchase agreements, the Company is obligated to purchase approximate-
ly € 378,853 of materials, of which € 208,967 is committed at December 31, 2017 for 2018. The terms of these agreements 
run 1 to 5 years.

Allowances on Inventories amounted to € 47,329 and € 37,602 for the years ended December 31, 2017 and 2016, 
respectively.

9. � OTHER CURRENT ASSETS

At December 31, 2017 and 2016, other current assets consisted of the following :

5.25	 OTHER CURRENT ASSETS
in € THOUS

 

2017 2016

Other taxes receivable 90,808 75,736

Leases receivable 58,336 54,533

Income taxes receivable 56,468 52,138

Prepaid rent 52,251 54,448

Payments on account 51,282 84,004

Receivables for supplier rebates 48,222 47,592

Prepaid insurance 20,629 16,593

Deposit / Guarantee / Security 15,465 15,096

Derivatives 11,810 39,761

Available for sale financial assets 3,484 250,745

Insurance recoveries – 208,709

Other 254,031 237,691

	OTHER CURRENT ASSETS 662,786 1,137,046

The item “Insurance recoveries” included the recognized amount in relation to the NaturaLyte ® and GranuFlo ® agree-
ment in principle, which partially offset the accrued settlement amount recorded in current provisions and other 
current liabilities see note 12. For further information on the funding and consummation of the settlement by the 
Company and its insurers see note 22.

The item “Other” in the table above primarily includes loans to customers, receivables from employees and 
notes receivables.
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10. � PROPERTY, PLANT AND EQUIPMENT

At December 31, 2017 and 2016, the acquisition or manufacturing costs and the accumulated depreciation of property, 
plant and equipment consisted of the following :

5.26	 ACQUISITION OR MANUFACTURING COSTS
in € THOUS

 

Jan. 1,  
2017

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31, 
2017

Land 65,041 (4,528) 198 1,748 298 (6,217) 56,540

Buildings and improvements 2,997,533 (311,782) 8,971 40,577 276,435 (130,046) 2,881,688

Machinery and equipment 4,156,542 (314,568) 20,057 463,516 47,169 (198,689) 4,174,027

Machinery, equipment and rental 
equipment under capitalized leases 83,558 (6,825) (3,082) 8,799 (195) (1,339) 80,916

Construction in progress 442,289 (43,012) 781 390,909 (326,565) (2,176) 462,226

	PROPERTY, PLANT 
AND EQUIPMENT 7,744,963 (680,715) 26,925 905,549 (2,858) (338,467) 7,655,397

5.27	 ACQUISITION OR MANUFACTURING COSTS
in € THOUS

 

Jan. 1,  
2016

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31,  
2016

Land 59,774 2,297 209 3,299 (273) (265) 65,041

Buildings and improvements 2,533,313 85,686 13,345 164,288 249,751 (48,849) 2,997,533

Machinery and equipment 3,740,917 77,062 16,253 476,675 15,013 (169,378) 4,156,542

Machinery, equipment and rental 
equipment under capitalized leases 63,543 2,791 1,183 16,076 329 (364) 83,558

Construction in progress 409,140 14,602 976 282,035 (262,764) (1,700) 442,289

	PROPERTY, PLANT 
AND EQUIPMENT 6,806,687 182,438 31,966 942,373 2,056 (220,556) 7,744,963

5.28	 DEPRECIATION
in € THOUS

 

Jan. 1,  
2017

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31, 
2017

Land 1,270 (47) – – – 16 1,239

Buildings and improvements 1,624,145 (174,475) (426) 216,458 (2,350) (83,249) 1,580,103

Machinery and equipment 2,498,941 (184,907) (3,024) 395,570 2,147 (170,291) 2,538,436

Machinery, equipment and rental 
equipment under capitalized leases 40,981 (3,407) (2,995) 10,678 (481) (928) 43,848

Construction in progress – – – – – – –

	PROPERTY, PLANT 
AND EQUIPMENT 4,165,337 (362,836) (6,445) 622,706 (684) (254,452) 4,163,626

5.29	 DEPRECIATION
in € THOUS

 

Jan. 1,  
2016

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31,  
2016

Land 1,221 29 – – – 20 1,270

Buildings and improvements 1,405,259 44,653 4,272 202,265 2,322 (34,626) 1,624,145

Machinery and equipment 2,223,952 46,154 (4,244) 381,024 (108) (147,837) 2,498,941

Machinery, equipment and rental 
equipment under capitalized leases 29,704 1,056 (53) 10,730 (119) (337) 40,981

Construction in progress – – – – – – –

	PROPERTY, PLANT 
AND EQUIPMENT 3,660,136 91,892 (25) 594,019 2,095 (182,780) 4,165,337
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5.30	 BOOK VALUE 
in € THOUS, December 31

 

2017 2016

Land 55,301 63,771

Buildings and improvements 1,301,585 1,373,388

Machinery and equipment 1,635,591 1,657,601

Machinery, equipment and rental equipment under capitalized leases 37,068 42,577

Construction in progress 462,226 442,289

	PROPERTY, PLANT AND EQUIPMENT 3,491,771 3,579,626

Depreciation expense for property, plant and equipment amounted to € 622,706, € 594,019 and € 547,063 for the 
years ended December 31, 2017, 2016, and 2015, respectively. These expenses are allocated within costs of revenue, 
selling, general and administrative and research and development expenses depending upon the area in which 
the asset is used. 

Included in machinery and equipment at December 31, 2017 and 2016 were € 657,618 and € 635,858, respectively, 
of peritoneal dialysis cycler machines which the Company leases to customers with end-stage renal disease on a 
month-to-month basis and hemodialysis machines which the Company leases to physicians under operating leases.

11. � INTANGIBLE ASSETS AND GOODWILL

At December 31, 2017 and 2016, the carrying value and accumulated amortization of intangible assets and goodwill 
consisted of the following :

5.31	 ACQUISITION OR MANUFACTURING COSTS
in € THOUS

 

Jan. 1,  
2017

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31, 
2017

Amortizable intangible assets

Non-compete agreements 342,157 (39,132) 11,046 – (1,541) (2,367) 310,163

Technology 167,814 (11,924) (1,370) – – (5,329) 149,191

Licenses and distribution agreements 182,855 (11,079) (535) 4,119 (398) (1,249) 173,713

Customer relationships 247,428 (23,852) (76,480) – – – 147,096

Construction in progress 17,904 (2,689) 16,600 56,718 (9,776) – 78,757

Internally developed intangibles 164,396 (13,244) – 13,878 6,668 (2,603) 169,095

Other 375,355 (31,215) 6,036 12,693 796 (5,573) 358,092

	TOTAL 1,497,909 (133,135) (44,703) 87,408 (4,251) (17,121) 1,386,107

Non-amortizable intangible assets

Tradename 198,692 (24,003) – – – – 174,689

Management contracts 3,318 (280) – – – – 3,038

	TOTAL 202,010 (24,283) – – – – 177,727

	INTANGIBLE ASSETS 1,699,919 (157,418) (44,703) 87,408 (4,251) (17,121) 1,563,834

	GOODWILL 12,955,574 (1,448,071) 596,418 – – – 12,103,921
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5.32	 ACQUISITION OR MANUFACTURING COSTS
in € THOUS

 

Jan. 1,  
2016

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31,  
2016

Amortizable intangible assets

Non-compete agreements 317,696 10,152 17,076 – – (2,767) 342,157

Technology 97,832 3,212 66,770 – – – 167,814

Licenses and distribution agreements 177,533 5,363 531 3,075 265 (3,912) 182,855

Customer relationships 240,411 6,836 181 – – – 247,428

Construction in progress 21,432 349 1,650 10,409 (11,836) (4,100) 17,904

Internally developed intangibles 147,898 5,556 – 8,968 2,109 (135) 164,396

Other 333,977 8,937 17,697 8,509 10,775 (4,539) 375,355

	TOTAL 1,336,779 40,405 103,905 30,961 1,313 (15,453) 1,497,909

Non-amortizable intangible assets

Tradename 192,343 6,349 – – – – 198,692

Management contracts 6,444 100 – – (2,858) (368) 3,318

	TOTAL 198,787 6,449 – – (2,858) (368) 202,010

	INTANGIBLE ASSETS 1,535,566 46,854 103,905 30,961 (1,545) (15,821) 1,699,919

	GOODWILL 11,961,731 405,040 585,945 – 2,858 – 12,955,574

5.33	 AMORTIZATION
in € THOUS

 

Jan. 1,  
2017

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31, 
2017

Amortizable intangible assets

Non-compete agreements 278,102 (33,657) – 21,790 (1,555) (2,299) 262,381

Technology 61,133 (7,742) – 11,172 – – 64,563

Licenses and distribution agreements 114,934 (6,502) – 12,646 (10) (1,249) 119,819

Customer relationships 59,576 (6,795) (24,977) 22,768 – – 50,572

Construction in progress – – – – – – –

Internally developed intangibles 102,024 (8,125) – 16,051 780 (1,824) 108,906

Other 281,030 (24,193) 58 28,346 (5,640) (5,066) 274,535

	TOTAL 896,799 (87,014) (24,919) 112,773 (6,425) (10,438) 880,776
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5.34	 AMORTIZATION
in € THOUS

 

Jan. 1,  
2016

Foreign 
currency 

translation

Changes 
in consolida-

tion group Additions
Reclassi
fications Disposals

Dec. 31,  
2016

Amortizable intangible assets

Non-compete agreements 251,216 8,757 – 20,904 (11) (2,764) 278,102

Technology 53,110 2,043 – 5,980 – – 61,133

Licenses and distribution agreements 103,028 3,237 – 12,315 265 (3,911) 114,934

Customer relationships 32,452 2,168 – 24,426 530 – 59,576

Construction in progress – – – – – – –

Internally developed intangibles 83,992 2,488 – 15,565 (4) (17) 102,024

Other 249,065 6,719 (52) 28,327 492 (3,521) 281,030

	TOTAL 772,863 25,412 (52) 107,517 1,272 (10,213) 896,799

5.35	 BOOK VALUE
in € THOUS, December 31

 

2017 2016

Amortizable intangible assets

Non-compete agreements 47,782 64,055

Technology 84,628 106,681

Licenses and distribution agreements 53,894 67,921

Customer relationships 96,524 187,852

Construction in progress 78,757 17,904

Internally developed intangibles 60,189 62,372

Other 83,557 94,325

	TOTAL 505,331 601,110

Non-amortizable intangible assets

Tradename 174,689 198,692

Management contracts 3,038 3,318

	TOTAL 177,727 202,010

	INTANGIBLE ASSETS 683,058 803,120

	GOODWILL 12,103,921 12,955,574

The amortization of intangible assets amounted to € 112,773, € 107,517 and € 101,104 for the years ended December 31, 
2017, 2016, and 2015, respectively. These expenses are allocated within costs of revenue, selling, general and admin-
istrative and research and development expenses depending upon the area in which the asset is used.

Goodwill and intangible assets with indefinite useful lives

The reduction in the carrying amount of goodwill is mainly a result of the impact of foreign currency translations, 
partially offset by acquisitions. The Company’s acquisitions consisted primarily of the purchase of clinics in the normal 
course of operations in 2017 and 2016 as well as the acquisition of an operator of day hospitals in Australia in 2017 
and the purchase of a medical technology company focusing on the treatment of lung and cardiac failure in 2016. 
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The carrying amount of goodwill and intangibles with indefinite useful life is allocated to the CGUs at Decem-
ber 31, 2017 and 2016 as follows :

5.36	 ALLOCATION OF THE CARRYING AMOUNT TO CGUS
in € THOUS

 

North America EMEA Asia-Pacific Latin America 

2017 2016 2017 2016 2017 2016 2017 2016

Goodwill 10,152,243 11,284,686 1,226,983 1,194,743 641,271 386,495 83,424 89,650

Management  
contracts with 
indefinite useful life – – – – 3,038 3,318 – –

Trade name with 
indefinite useful life 174,074 198,052 – – – – 615 640

The recoverability of goodwill and other separable intangible assets with indefinite useful lives recorded in the Com-
pany’s consolidated balance sheets was verified. As a result, the Company did not record any impairment losses in 
2017 and 2016.

12. � CURRENT PROVISIONS AND OTHER CURRENT LIABILITIES

Current provisions

The following table shows a reconciliation of the current provisions for 2017 :

5.37	 DEVELOPMENT OF CURRENT PROVISIONS
in € THOUS

Jan. 1,  
2017

Foreign 
currency 

translation

Changes 
in consolida-

tion group Utilized Reversed Additions
Reclassi
fications

Dec. 31,  
2017

Self-insurance 
programs 249,961 (30,500) – (217,970) (31,990) 254,035 – 223,536

FCPA related charge 10,616 – – – – 200,000 – 210,616

Personnel expenses 20,025 (395) 4 (10,827) (134) 13,228 6,885 28,786

Risk of lawsuit 6,868 13,093 – (14,403) (43) 2,729 – 8,244

Settlement 265,629 (32,160) – (226,795) – – – 6,674

Other current 
provisions 22,348 (1,171) 15 (11,145) (2,989) 19,369 (1,371) 25,056

	CURRENT 
PROVISIONS 575,447 (51,133) 19 (481,140) (35,156) 489,361 5,514 502,912

Self-insurance programs
See note 2 d.

FCPA related charge
The Company recorded a provision of € 200,000 related to FCPA investigations. The provision is based on the ongoing 
settlement negotiations that would avoid litigation between the Company and the SEC and the U. S. Department of 
Justice ( government agencies ) and represents an estimate from the range of potential outcomes estimated from 
current discussions. The FCPA related charge encompasses government agencies’ claims for profit disgorgement, as 
well as accruals for fines and penalties, certain legal expenses and other related costs for asset impairments. For 
further information on these investigations see note 22.
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Personnel expenses
Personnel expenses mainly refer to jubilee payments, the current portion of the provisions for accrued severance 
payments, contribution of partial retirement and share-based plans. As at December 31, 2017 and 2016 the provisions 
for share-based plans amounted to € 6,845 and € 2,760 respectively see note 20.

Settlement
The item “Settlement” included accruals related to our NaturaLyte ® and GranuFlo ® agreement in principle, which 
was partially offset by insurance recoveries recorded in other current assets see note 9. For further information on the 
funding and consummation of the settlement by the Company and its insurers see note 22.

Other current provisions
The item “Other current provisions” in the table above includes provisions for warranties, physician compensation 
and return of goods.

Other current liabilities

As at December 31, 2017 and 2016 other current liabilities consisted of the following :

5.38	 OTHER CURRENT LIABILITIES
in € THOUS

 

2017 2016

Personnel liabilities 705,534 688,829

Noncontrolling interests subject to put provisions 469,549 529,406

Unapplied cash and receivable credits 311,925 390,375

Invoices outstanding 160,196 157,302

Rent and lease obligations 111,196 116,120

Withholding tax and VAT 100,327 88,964

Interest liabilities 84,523 107,743

Legal matters, advisory and audit fees 38,553 18,868

Subsidiary Stock Incentive Plan 30,697 7,777

Bonuses, commissions 26,800 33,907

Variable payments outstanding for acquisitions 14,712 78,322

Derivatives 11,702 25,516

Other liabilities 275,134 218,132

	OTHER CURRENT LIABILITIES 2,340,848 2,461,261

Personnel liabilities
The personnel liabilities mainly refer to liabilities for wages and salaries, bonuses and vacation payments.

Other liabilities
The item “Other liabilities” in the table above includes deferred income, liabilities for insurance premiums and the 
current portion of pension liabilities.



N
otes





 to


 consolidated
















 financial









 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

7

172

13. � SHORT-TERM DEBT AND SHORT-TERM DEBT FROM RELATED PARTIES

At December 31, 2017 and December 31, 2016, short-term debt and short-term debt from related parties consisted of 
the following :

5.39	 SHORT-TERM DEBT AND SHORT-TERM DEBT FROM RELATED PARTIES
in € THOUS

 

2017 2016

Commercial paper program 679,886 475,915

Borrowings under lines of credit 79,313 89,451

Other 1,080 6,644

Short-term debt 760,279 572,010

Short-term debt from related parties ( see note 5 b ) 9,000 3,000

	SHORT-TERM DEBT AND SHORT-TERM DEBT FROM RELATED PARTIES 769,279 575,010

Commercial paper program

The Company maintains a commercial paper program under which short-term notes of up to € 1,000,000 can be issued. 
At December 31, 2017 and 2016, the outstanding commercial paper amounted to € 680,000 and € 476,000, respectively.

Borrowings under lines of credit and further availabilities

Borrowings under lines of credit in the amount of € 79,313 and € 89,451 at December 31, 2017 and 2016, respectively, 
represented amounts borrowed by the Company’s subsidiaries under lines of credit with commercial banks. The 
average interest rates on these borrowings at December 31, 2017 and 2016 were 6.72 % and 6.46 %, respectively. 

Excluding amounts available under the Amended 2012 Credit Agreement see note 14, at December 31, 2017 and 
2016, the Company had € 258,066 and € 229,966 available under other commercial bank agreements. In some instanc-
es, lines of credit are secured by assets of the Company’s subsidiary that is party to the agreement or may require 
the Company’s guarantee. In certain circumstances, the subsidiary may be required to meet certain covenants. 

The Company and certain consolidated entities operate a multi-currency notional pooling cash management 
system. The Company met the conditions to offset balances within this cash pool for reporting purposes. At Decem-
ber 31, 2017 and 2016, cash and borrowings under lines of credit in the amount of € 318,654 and € 325,485 were offset 
under this cash management system.

Other 

At December 31, 2017 and 2016, the Company had € 1,080 and € 6,644 of other debt outstanding related to fixed pay-
ments outstanding for acquisitions.

Short-term debt from related parties

The Company is party to an unsecured loan agreement with Fresenius SE under which the Company or FMCH may 
request and receive one or more short-term advances up to an aggregate amount of $ 400,000 until maturity on 
July 31, 2022. For further information on short-term debt from related parties see note 5 b.
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14. � LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS

As of December 31, 2017 and 2016, long-term debt and capital lease obligations consisted of the following :

5.40	 LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS
in € THOUS

 

2017 2016

Amended 2012 Credit Agreement 2,017,952 2,244,115

Bonds 3,810,483 4,670,786

Convertible Bonds 386,984 380,735

Accounts Receivable Facility 293,673 165,037

Capital lease obligations 37,704 43,775

Other 131,611 52,656

Long-term debt and capital lease obligations 6,678,407 7,557,104

Less current portion (883,535) (724,218)

	LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS,  
LESS CURRENT PORTION 5,794,872 6,832,886

As of December 31, 2017 and December 31, 2016, long-term debt and capital lease obligations have the follow-
ing maturities :

5.41	 MATURITY OF LONG-TERM DEBT AND CAPITAL LEASE OBLIGATIONS
in € THOUS

 

Payments due by period of

Less than  
1 year 1 – 3 years 3 – 5 years Over 5 years Total

2017

Amended 2012 Credit Agreement 128,058 656,117 1,242,907 – 2,027,082

Bonds 733,528 1,333,966 1,425,657 333,528 3,826,679

Convertible Bonds – 400,000 – – 400,000

Accounts Receivable Facility – 294,338 – – 294,338

Capital lease obligations 8,831 14,948 4,860 9,065 37,704

Other 15,220 22,111 41,378 52,933 131,642

	TOTAL 885,637 2,721,480 2,714,802 395,526 6,717,445

2016

Amended 2012 Credit Agreement 213,735 2,040,150 – – 2,253,885

Bonds 474,338 1,788,412 1,390,978 1,043,544 4,697,272

Convertible Bonds – – 400,000 – 400,000

Accounts Receivable Facility – 166,018 – – 166,018

Capital lease obligations 11,211 13,868 7,707 10,989 43,775

Other 25,790 16,706 6,543 3,644 52,683

	TOTAL 725,074 4,025,154 1,805,228 1,058,177 7,613,633

The Company’s long-term debt as of December 31, 2017, all of which ranks equally in rights of payment, are described 
as follows :
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Amended 2012 credit agreement

The Company originally entered into a syndicated credit facility of $ 3,850,000 and a 5 year tenor ( the 2012 Credit 
Agreement ) on October 30, 2012. On November 26, 2014, the 2012 Credit Agreement was amended to increase the 
total credit facility to approximately $ 4,400,000 and extend the term for an additional two years until October 30, 
2019 ( Amended 2012 Credit Agreement ). On July 11, 2017, the Company further amended and extended the Amended 
2012 Credit Agreement resulting in a total credit facility of approximately $ 3,900,000 with maturities in 2020 and 2022. 
Consistent with the investment grade rating of the Company, the Amended 2012 Credit Agreement is now unsecured 
and has lower tiered pricing.
As of December 31, 2017, the Amended 2012 Credit Agreement now consists of :
	 Revolving credit facilities of $ 900,000 and € 600,000 which will be due and payable on July 31, 2022.
	 A term loan of $ 1,470,000, also scheduled to mature on July 31, 2022. Quarterly repayments of $ 30,000 

began on October 31, 2017 with the remaining balance outstanding due on the maturity date. 
	 A term loan of € 343,000 scheduled to mature on July 31, 2022. Quarterly repayments of € 7,000 began 

on October 31, 2017 with the remaining balance outstanding due on the maturity date. 
	 A non-amortizing term loan of € 400,000 which is scheduled to mature on July 30, 2020. 

Interest on the credit facilities is floating at a rate equal to EURIBOR / LIBOR ( as applicable ) plus an applicable margin. 
The applicable margin is variable and depends on the Company’s consolidated leverage ratio which is a ratio of its 
consolidated funded debt less cash and cash equivalents to consolidated EBITDA ( as these terms are defined in the 
Amended 2012 Credit Agreement ). At December 31, 2017 and 2016, the dollar-denominated tranches outstanding 
under the Amended 2012 Credit Agreement had a weighted average interest rate of 2.48 % and 2.15 %, respectively. 
At December 31, 2017 and 2016, the euro-denominated tranches had a weighted average interest rate of 0.81 % and 
1.25 %, respectively.

The Amended 2012 Credit Agreement contains affirmative and negative covenants with respect to the Compa-
ny and its subsidiaries. Under certain circumstances these covenants limit indebtedness and restrict the creation of 
liens. Under the Amended 2012 Credit Agreement the Company is required to comply with a maximum consolidated 
leverage ratio ( ratio of consolidated funded debt less cash and cash equivalents to consolidated EBITDA ). 

The following table shows the available and outstanding amounts under the Amended 2012 Credit Agreement 
at December 31, 2017 and 2016 :

5.42	 AMENDED 2012 CREDIT AGREEMENT –  
MAXIMUM AMOUNT AVAILABLE AND BALANCE OUTSTANDING
in THOUS

Maximum amount available 2017 Balance outstanding 2017 1

Revolving credit USD $ 900,000 € 750,438 $ 70,000 € 58,367

Revolving credit EUR € 600,000 € 600,000 – –

USD term loan 5-year $ 1,470,000 € 1,225,715 $ 1,470,000 € 1,225,715

EUR term loan 5-year € 343,000 € 343,000 € 343,000 € 343,000

EUR term loan 3-year € 400,000 € 400,000 € 400,000 € 400,000

	TOTAL € 3,319,153 € 2,027,082

Maximum amount available 2016 Balance outstanding 2016 1

Revolving credit USD $ 1,000,000 € 948,676 $ 10,187 € 9,664

Revolving credit EUR € 400,000 € 400,000 – –

USD term loan $ 2,100,000 € 1,992,221 $ 2,100,000 € 1,992,221

EUR term loan € 252,000 € 252,000 € 252,000 € 252,000

	TOTAL € 3,592,897 € 2,253,885

1	 Amounts shown are excluding debt issuance costs.

At December 31, 2017 and 2016, the Company had letters of credit outstanding in the amount of $ 1,690 and $ 3,550 
( € 1,409 and € 3,368 ), respectively, under the USD revolving credit facility, which are not included above as part of 
the balance outstanding at those dates but which reduce available borrowings under the applicable revolving 
credit facility.
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Bonds

At December 31, 2017 and 2016, the Company’s bonds consisted of the following :

5.43	 BONDS
in THOUS

Face amount Maturity Coupon
Book value

2017 in €
Book value

2016 in €

Issuer/Transaction

FMC US Finance, Inc. 2007 $ 500,000 July 15, 2017 6 7 / 8 % – 473,482

FMC Finance VIII S. A. 2011 € 400,000 September 15, 2018 6.50 % 398,838 397,178

FMC US Finance II, Inc. 2011 $ 400,000 September 15, 2018 6.50 % 332,588 376,886

FMC US Finance II, Inc. 2012 $ 800,000 July 31, 2019 5.625 % 665,637 756,627

FMC Finance VIII S. A. 2012 € 250,000 July 31, 2019 5.25 % 249,383 248,993

FMC US Finance II, Inc. 2014 $ 500,000 October 15, 2020 4.125 % 414,952 471,300

FMC US Finance, Inc. 2011 $ 650,000 February 15, 2021 5.75 % 538,021 610,670

FMC Finance VII S. A. 2011 € 300,000 February 15, 2021 5.25 % 298,571 298,108

FMC US Finance II, Inc. 2012 $ 700,000 January 31, 2022 5.875 % 581,261 661,070

FMC US Finance II, Inc. 2014 $ 400,000 October 15, 2024 4.75 % 331,232 376,472

	TOTAL 3,810,483 4,670,786

All bonds are guaranteed by the Company and by FMCH. The issuers may redeem the bonds at any time at 100 % of 
principal plus accrued interest and a premium calculated pursuant to the terms of the indenture. The holders have 
the right to request that the issuers repurchase the bonds at 101 % of principal plus accrued interest upon the occur-
rence of a change of control of the Company followed by a decline in the ratings of the respective bonds. 

The Company has agreed to a number of covenants to provide protection to the holders which, under certain 
circumstances, limit the ability of the Company and its subsidiaries to, among other things, incur debt, incur liens, 
engage in sale-leaseback transactions and merge or consolidate with other companies or sell assets. Some of these 
restrictions were suspended automatically as the rating of the respective bonds reached investment grade status. At 
December 31, 2017, the Company was in compliance with all of its covenants under the bonds.

Convertible bonds

On September 19, 2014, the Company issued € 400,000 principal amount of equity-neutral convertible bonds ( the 
Convertible Bonds ) which have a coupon of 1.125 % and are due on January 31, 2020. The bonds were issued at par. 
The current conversion price is € 73.4408. Since November 2017, bond holders can exercise the conversion rights 
embedded in the bonds at certain dates. In order to fully offset the economic exposure from the conversion feature, 
the Company purchased call options on its shares ( Share Options ). Any increase of the Company’s share price above 
the conversion price would be offset by a corresponding value increase of the Share Options. The Company amor-
tizes the remaining cost of these options and various other offering costs over the life of these bonds in the amount 
of € 13,016, effectively increasing the total interest rate to 2.611 %. The Convertible Bonds are guaranteed by FMCH.

Accounts Receivable Facility

The Company refinanced the Accounts Receivable Facility on December 6, 2016 for a term expiring on December 6, 
2019 with the available borrowings of $ 800,000. 



N
otes





 to


 consolidated
















 financial









 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

7

176

The following table shows the available and outstanding amounts under the Accounts Receivable Facility at 
December 31, 2017 and December 31, 2016.

5.44	 ACCOUNTS RECEIVABLE FACILITY – MAXIMUM AMOUNT AVAILABLE AND BALANCE OUTSTANDING
in THOUS

Maximum amount available 2017 1 Balance outstanding 2017 2

Accounts Receivable Facility $ 800,000 € 667,056 $ 353,000 € 294,338

Maximum amount available 2016 1 Balance outstanding 2016 2

Accounts Receivable Facility $ 800,000 € 758,941 $ 175,000 € 166,018

1	 Subject to availability of sufficient accounts receivable meeting funding criteria.
2	 Amounts shown are excluding debt issuance costs.

The Company also had letters of credit outstanding under the Accounts Receivable Facility in the amount of $ 71,244 
at December 31, 2017 and $ 15,647 at December 31, 2016 ( € 59,404 and € 14,844 ). These letters of credit are not included 
above as part of the balance outstanding at December 31, 2017 and 2016; however, they reduce available borrowings 
under the Accounts Receivable Facility.

Under the Accounts Receivable Facility, certain receivables are sold to NMC Funding Corporation ( NMC Funding ), 
a wholly-owned subsidiary. NMC Funding then assigns percentage ownership interests in the accounts receivable to 
certain bank investors. Under the terms of the Accounts Receivable Facility, NMC Funding retains the right, at any 
time, to recall all the then outstanding transferred interests in the accounts receivable. Consequently, the receivables 
remain on the Company’s consolidated balance sheet and the proceeds from the transfer of percentage ownership 
interests are recorded as long-term debt.

NMC Funding pays interest to the bank investors calculated based on the commercial paper rates for the par-
ticular tranches selected. At December 31, 2017 and 2016, the interest rate was 1.40 % and 1.00 %, respectively. Refi-
nancing fees, which include legal costs and bank fees, are amortized over the term of the facility.

Other

At December 31, 2017 and 2016, in conjunction with certain acquisitions and investments, the Company had fixed 
payments outstanding for acquisitions totaling approximately € 14,199 and € 24,566, respectively, of which € 4,453 and 
€ 15,248, respectively, were classified as the current portion of long-term debt.

15. � NON-CURRENT PROVISIONS AND OTHER NON-CURRENT LIABILITIES

Of the total amount of non-current provisions and other non-current liabilities amounting to € 975,645 at December 31, 
2017 ( 2016 : € 1,027,983 ), € 626,658 ( 2016 : € 393,940 ) are due in between more than one and three years, € 195,490 ( 2016 : 
€ 335,026 ) are due in between three to five years and € 153,497 ( 2016 : € 299,017 ) are due after five years.

The item “Other non-current liabilities” in the amount of € 821,838 at December 31, 2017 ( 2016 : € 917,384 ) includes, 
among others, noncontrolling interests subject to put provisions of € 361,224 ( 2016 : € 478,327 ), variable payments 
outstanding for acquisitions of € 191,080 ( 2016 : € 145,182 ) and derivatives of € 103,461 ( 2016 : € 96,272 ).

The following table shows the development of non-current provisions in the fiscal year :

5.45	 DEVELOPMENT OF NON-CURRENT PROVISIONS
in € THOUS

Jan. 1, 
2017

Foreign 
currency 

translation

Changes in 
consolidation 

group Utilized Reversed Additions
Reclassi
fications

Dec. 31, 
2017

Personnel expenses 59,899 6,243 2,516 (2,420) (334) 40,084 (5,514) 100,474

Medical malpractice 40,399 (5,311) – – – 7,237 – 42,325

Other non-current 
provisions 10,301 (648) 1 (358) (52) 1,764 – 11,008

	TOTAL 110,599 284 2,517 (2,778) (386) 49,085 (5,514) 153,807
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Personnel expenses mainly refer to provisions for severance payments, contribution of partial retirement and provi-
sions for share-based plans. As at December 31, 2017, the provisions for share-based plans amounted to € 87,967 ( 2016 : 
€ 47,944 ) see note 20.

The item “Other non-current provisions” in the table above includes provisions for asset retirement obligations.
The increase during the period in the discounted amount arising from the passage over time and the effect of 

any change in the discount rate is not material.

16. � EMPLOYEE BENEFIT PLANS

General

FMC AG & Co. KGaA recognizes pension costs and related pension liabilities for current and future benefits to qualified 
current and former employees of the Company. The Company’s pension plans are structured in accordance with the 
differing legal, economic and fiscal circumstances in each country. The Company currently has two types of plans, 
defined benefit and defined contribution plans. In general, plan benefits in defined benefit plans are based on all or 
a portion of the employees’ years of services and final salary. Plan benefits in defined contribution plans are deter-
mined by the amount of contribution by the employee and the employer, both of which may be limited by legislation, 
and the returns earned on the investment of those contributions. 

Upon retirement under defined benefit plans, the Company is required to pay defined benefits to former 
employees when the defined benefits become due. Defined benefit plans may be funded or unfunded. The Compa-
ny has five major defined benefit plans, one funded plan in the U. S. and one in France as well as one unfunded plan 
in Germany and two in France.

Starting 2016, the defined benefit plans in France were transferred from “Benefit plans offered by other sub-
sidiaries” to the detailed reconciliations of the funded status and the plan assets, retrospectively for 2015.

Actuarial assumptions generally determine benefit obligations under defined benefit plans. The actuarial cal-
culations require the use of estimates. The main factors used in the actuarial calculations affecting the level of the 
benefit obligations are : assumptions on life expectancy, the discount rate and future salary and benefit levels. Under 
the Company’s funded plans, assets are set aside to meet future payment obligations. An estimated return on the 
plan assets is recognized as income in the respective period. Actuarial gains and losses are generated when there 
are variations in the actuarial assumptions and by differences between the actual and the estimated projected ben-
efit obligations and the return on plan assets for that year. The Company’s pension liability is impacted by these 
actuarial gains or losses.

Under defined contribution plans, the Company pays defined contributions to an independent third party as 
directed by the employee during the employee’s service life, which satisfies all obligations of the Company to the 
employee. The employee retains all rights to the contributions made by the employee and to the vested portion of 
the Company paid contributions upon leaving the Company. The Company has a defined contribution plan in the U. S.

Defined benefit pension plans

During the first quarter of 2002 FMCH, the Company’s U. S. subsidiary, curtailed its defined benefit and supplemental 
executive retirement plans. Under the curtailment amendment for substantially all employees eligible to participate 
in the plan, benefits have been frozen as of the curtailment date and no additional defined benefits for future services 
will be earned. The Company has retained all employee benefit obligations as of the curtailment date. Each year 
FMCH contributes at least the minimum amount required by the Employee Retirement Income Security Act of 1974, 
as amended. In 2017, FMCH did not have a minimum funding requirement. The Company voluntarily provided € 1,107 
to the defined benefit plan. Expected funding for 2018 is € 1,026.

The benefit obligation for all defined benefit plans at December 31, 2017, was € 792,739 ( 2016 : € 811,935 ) which 
consists of the gross benefit obligation of € 394,677 ( 2016 : € 415,743 ) for the U. S. plan and of € 3,995 ( 2016 : € 4,015 ) for 
the French plan, which are funded by plan assets, and the benefit obligation of € 385,835 ( 2016 : € 384,003 ) for the 
German unfunded plan and the benefit obligation of € 8,232 ( 2016 : € 8,174 ) for the two French unfunded plans.

Related to defined benefit plans the Company is exposed to certain risks. Besides general actuarial risks, e. g. 
the longevity risk and the interest rate risk, the Company is exposed to market risk as well as to investment risk. 
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The following table shows the changes in benefit obligations, the changes in plan assets and the funded 
status of the pension plans. Benefits paid as shown in the changes in benefit obligations represent payments made 
from both the funded and unfunded plans while the benefits paid as shown in the changes in plan assets include 
only benefit payments from the Company’s funded benefit plan.

5.46	 FUNDED STATUS
in € THOUS

 

2017 2016

Change in benefit obligation

Benefit obligation at beginning of year 811,935 755,604

Foreign currency translation ( gains ) losses (52,135) 12,620

Current service cost 28,463 22,888

Past service cost ( incl. Curtailments and settlements ) 144 (49)

Interest cost 24,328 26,497

Transfer of plan participants 4 28

Actuarial ( gains ) losses arising from changes in financial assumptions (1,038) 45,070

Actuarial ( gains ) losses arising from changes in demographic assumptions (2,490) (10,448)

Actuarial ( gains ) losses arising from experience adjustments 7,006 (1,416)

	 Remeasurements 3,478 33,206

Benefits paid (23,478) (30,724)

Curtailments and settlements – (8,135)

	BENEFIT OBLIGATION AT END OF YEAR 792,739 811,935

Change in plan assets

Fair value of plan assets at beginning of year 326,663 239,056

Foreign currency translation gains ( losses ) (39,792) 11,649

Interest income from plan assets 13,241 10,164

Actuarial gains ( losses ) arising from experience adjustments 10,318 1,783

	 Actual return on plan assets 23,559 11,947

Employer contributions 1,107 99,887

Benefits paid (20,281) (27,741)

Curtailments and settlements – (8,135)

	FAIR VALUE OF PLAN ASSETS AT END OF YEAR 291,256 326,663

	FUNDED STATUS AT END OF YEAR 501,483 485,272

For the years 2017 and 2016, there were no effects from the asset ceiling.
At December 31, 2017, the weighted average duration of the defined benefit obligation was 18 years ( 2016 : 19 years ).
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The net pension liability as of December 31, 2017 and 2016 is calculated as follows :

5.47	 NET PENSION LIABILITY 
in € THOUS

 

2017 2016

Funded status at end of year 501,483 485,272

Benefit plans offered by other subsidiaries 36,304 33,725

	NET PENSION LIABILITY 537,787 518,997

Benefit plans offered by the U. S., Germany and France contain a pension liability of € 501,483 and € 485,272 at Decem-
ber 31, 2017 and 2016, respectively. The pension liability consists of a current portion of € 4,695 ( 2016 : € 4,483 ) which is 
recorded in the line item “Current provisions and other current liabilities” in the consolidated balance sheets. The 
non-current portion of € 496,788 ( 2016 : € 480,789 ) is recorded in non-current liabilities as “Pension liabilities” in the 
consolidated balance sheets. 

As of December 31, 2017, € 103,519 related to the U. S. pension plan, € 385,835 related to the German plan and 
€ 12,129 related to the French plans. At December 31, 2016, € 89,177 related to the U. S. pension plan, € 384,003 related 
to the German plan and € 12,092 related to the French plans. Approximately 72 % of the beneficiaries are located in 
the U. S. and 6 % in France with the majority of the remaining 22 % located in Germany.

Benefit plans offered by other subsidiaries outside of the U. S., Germany and France contain separate benefit 
obligations. The total net pension liability for these other plans was € 36,304 and € 33,725 at December 31, 2017 and 
2016 and consists of a current pension liability of € 2,533 ( 2016 : € 1,975 ), which is recognized in the line item “Current 
provisions and other current liabilities”. The non-current pension liability of € 33,771 ( 2016 : € 31,750 ) for these plans is 
recorded in non- current liabilities as “Pension liabilities” in the consolidated balance sheets.

The discount rates for all plans are based upon yields of portfolios of highly rated debt instruments with 
maturities that mirror each plan’s benefit obligation. The Company’s discount rates at December 31, 2017 and 2016 
are the weighted average of these plans based upon their benefit obligations. 

The following weighted-average assumptions were utilized in determining benefit obligations at December 31, 
2017 and 2016 :

5.48	W EIGHTED AVERAGE ASSUMPTIONS 
in %

 

2017 2016

Discount rate 3.08 3.25

Rate of compensation increase 3.22 3.23

Rate of pension increase 1.45 1.45

Sensitivity analysis

Increases and decreases in principal actuarial assumptions by 0.5 percentage points would affect the pension liabil-
ity at December 31, 2017 as follows :

5.49	 SENSITIVITY ANALYSIS
in € THOUS

 

0.5 % increase 0.5 % decrease

Discount rate (67,330) 77,338

Rate of compensation increase 11,063 (10,880)

Rate of pension increase 29,078 (26,339)
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The sensitivity analysis was calculated based on the average duration of the pension obligations determined at 
December 31, 2017. The calculations were performed isolated for each significant actuarial parameter, in order to 
show the effect on the fair value of the pension liability separately. 

The sensitivity analysis for compensation increases and for pension increases excludes the U. S. pension plan 
because it is frozen and therefore is not affected by changes from these two actuarial assumptions.

The defined benefit pension plans’ net periodic benefit costs are comprised of the following components for 
the years ended December 31, 2017, 2016 and 2015 :

5.50	 COMPONENTS OF NET PERIODIC BENEFIT COST
in € THOUS

 

2017 2016 2015

Service cost 28,607 23,777 22,782

Net interest cost 11,087 16,333 15,418

	NET PERIODIC BENEFIT COSTS 39,694 40,110 38,200

Net periodic benefit cost is allocated as personnel expense within costs of revenues; selling, general and adminis-
trative expense; or research and development expense. This is depending upon the area in which the beneficiary is 
employed.

The following weighted-average assumptions were used in determining net periodic benefit cost for the years 
ended December 31, 2017, 2016 and 2015 :

5.51	W EIGHTED AVERAGE ASSUMPTIONS 
in %

 

2017 2016 2015

Discount rate 3.25 3.67 3.21

Rate of compensation increase 3.23 3.27 3.26

Rate of pension increase 1.45 1.69 1.75

Expected benefit payments are as follows :

5.52	 DEFINED BENEFIT PENSION PLANS: CASH OUTFLOWS
in € THOUS

 

2017 2016

1 year 21,301 21,957

1 – 3 years 47,560 48,294

3 – 5 years 55,223 56,211

5 – 10 years 168,459 173,581

	TOTAL 292,543 300,043
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Plan Assets

The following table presents the fair values of the Company’s pension plan assets at December 31, 2017 and 2016:

5.53	 FAIR VALUES OF PLAN ASSETS
in € THOUS

 

2017 2016
 

Quoted prices 
in active 

markets for 
identical assets

Significant 
observable 

inputs

Quoted prices 
in active 

markets for 
identical assets

Significant 
observable 

inputs

Asset category Total (Level 1) (Level 2) Total (Level 1) (Level 2)

Equity investments

Index funds 1 71,805 (332) 72,137 81,063 (1,994) 83,057

Fixed income investments

Government securities 2 5,318 4,903 415 2,373 1,804 569

Corporate bonds 3 199,232 – 199,232 209,011 – 209,011

Other bonds 4 3,865 – 3,865 5,339 – 5,339

U.S. treasury money market funds 5 10,938 10,938 – 28,780 28,780 –

Other types of investments

Cash, money market and mutual funds 6 98 98 – 97 97 –

	TOTAL 291,256 15,607 275,649 326,663 28,687 297,976

1	 This category comprises low-cost equity index funds not actively managed that track the S & P 500, S & P 400, Russell 2000, MSCI Emerging Markets Index 
and the Morgan Stanley International EAFE Index.

2	 This category comprises fixed income investments by the U. S. government and government sponsored entities.
3	 This category primarily represents investment grade bonds of U. S. issuers from diverse industries.
4	 This category comprises private placement bonds as well as collateralized mortgage obligations.
5	 This category represents funds that invest in U. S. treasury obligations directly or in U. S. treasury backed obligations.
6	 This category represents cash, money market funds as well as mutual funds comprised of high grade corporate bonds.

The methods and inputs used to measure the fair value of plan assets are as follows :
	 Common stocks are valued at their market prices at the balance sheet date.
	 Index funds are valued based on market quotes.
	 Government bonds are valued based on both market prices and market quotes.
	 Corporate bonds and other bonds are valued based on market quotes at the balance sheet date.
	 Cash is stated at nominal value which equals the fair value.
	 U. S. Treasury money market funds as well as other money market and mutual funds are valued  

at their market price.

Plan investment policy and strategy in the U. S.

The Company periodically reviews the assumption for long-term expected return on pension plan assets. As part of 
the assumptions review, a range of reasonable expected investment returns for the pension plan as a whole was 
determined based on an analysis of expected future returns for each asset class weighted by the allocation of the 
assets. The range of returns developed relies both on forecasts, which include the actuarial firm’s expected long-term 
rates of return for each significant asset class or economic indicator, and on broad-market historical benchmarks for 
expected return, correlation, and volatility for each asset class. 

The Company’s overall investment strategy is to achieve a mix of approximately 98 % of investments for long-
term growth and income and 2 % in cash or cash equivalents. Investment income and cash or cash equivalents are 
used for near-term benefit payments. Investments are governed by the plan investment policy and include well 
diversified index funds or funds targeting index performance. 
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The plan investment policy, utilizing a revised target investment allocation in a range around 30 % equity and 
70 % long-term U. S. corporate bonds, considers that there will be a time horizon for invested funds of more than 5 
years. The total portfolio will be measured against a custom index that reflects the asset class benchmarks and the 
target asset allocation. The plan investment policy does not allow investments in securities of the Company or oth-
er related party securities. The performance benchmarks for the separate asset classes include : S & P 500 Index, S & P 
400 Mid-Cap Index, Russell 2000 Index, MSCI EAFE Index, MSCI Emerging Markets Index and Barclays Capital Long-Cor-
porate Bond Index.

Defined contribution plans

Most FMCH employees are eligible to join a 401( k ) savings plan. Employees can deposit up to 75 % of their pay up to 
a maximum of $ 18 if under 50 years old ( $ 24 if 50 or over ) under this savings plan. The Company will match 50 % of 
the employee deposit up to a maximum Company contribution of 3 % of the employee’s pay. The Company’s total 
expense under this defined contribution plan for the years ended December 31, 2017, 2016, and 2015, was € 48,746, 
€ 43,778 and € 41,701 respectively.

Additionally, the Company contributed for the years ended December 31, 2017, 2016, and 2015 € 24,329, € 20,938 
and € 19,751 to state pension plans.

17. � SHAREHOLDERS’ EQUITY 

Capital stock

At December 31, 2017, the Company’s share capital consists of 308,111,000 bearer shares without par value ( Stückaktien ) 
and a nominal value of € 1.00 each. The Company’s share capital has been fully paid in.

The General Partner has no equity interest in the Company and, therefore, does not participate in either the 
assets or the profits and losses of the Company. However, the General Partner is compensated for all outlays in 
connection with conducting the Company’s business, including the remuneration of members of its Management 
Board and its Supervisory Board see note 5 c.

Pursuant to Sections 33 and 34 of the German Securities Trading Act ( WpHG ) ( Sections 21 and 22 WpHG old 
version ), any party subject to the notification requirement shall notify the Company when certain mandatory report-
able thresholds for voting rights, also by taking account the attribution provisions, are reached, exceeded or fallen 
below. Section 38 WpHG also stipulates a notification requirement when certain thresholds are reached, exceeded 
or have fallen below through directly or indirectly held instruments and also, according to Section 39 WpHG when 
certain thresholds are reached, exceeded or have fallen below through the addition of voting rights according to 
Section 33 WpHG and instruments according to Section 38 WpHG. Notifications received by the Company subject to 
the notification requirements were published in accordance with the applicable legal provisions, including publication 
in the Investors section of the Company’s website at www.freseniusmedicalcare.com. 

In a notification dated February 8, 2011, Fresenius SE disclosed to the Company pursuant to Section 33 of the 
WpHG ( under Section 21 WpHG at the date of notification ) that it held at 35.74 % of the voting rights in FMC AG & Co. KGaA. 
At December 31, 2017, Fresenius SE holds 30.63 % of the Company’s voting rights. Net of treasury shares held by 
FMC AG & Co. KGaA in accordance with Section 16 ( 2 ) sentence 2 of the German Stock Corporation Act ( AktG ), Fresenius 
SE holds 30.80 % of the Company’s voting rights. In addition, Fresenius SE is the sole stockholder of the General 
Partner.

On June 21, 2017, the Ministry of Finance on behalf of the Kingdom of Norway including attributed subsidiaries, 
disclosed by means of a notification pursuant to Section 33, 34 of the WpHG ( under Sections 21 and 22 WpHG at the 
date of notification ), that 2.86 % of the voting rights of FMC AG & Co. KGaA and instruments relating to 0.04 % of the 
voting rights of FMC AG & Co. KGaA were held as of June 16, 2017. Furthermore, on October 24, 2017, BlackRock, Inc., 
Wilmington, DE, U. S., including attributed subsidiaries disclosed pursuant to Section 33, 34 of the WpHG ( Sections 
21, 22 WpHG old version ) that 6.28 % of the voting rights of FMC AG & Co. KGaA and instruments relating to 0.16 % of 
the voting rights of FMC AG & Co. KGaA were held as of October 19, 2017.



N
otes





 to


 consolidated
















 financial









 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

7

183

The general meeting of a partnership limited by shares may approve Authorized Capital ( genehmigtes Kapital ). 
The resolution creating Authorized Capital requires the affirmative vote of a majority of three quarters of the capital 
represented at the vote and may authorize the General Partner and its Management Board to issue new shares up 
to a stated amount for a period of up to five years. The nominal value of any proposed increase of the Authorized 
Capital may not exceed half of the issued capital stock at the time of the authorization. 

In addition, the general meeting of a partnership limited by shares may create Conditional Capital ( bedingtes 
Kapital ) for the purpose of issuing ( i ) new shares to holders of convertible bonds or other securities which grant a 
right to shares, ( ii ) new shares as the consideration in a merger with another company, or ( iii ) new shares offered 
to management or employees. In each case, the authorizing resolution requires the affirmative vote of a majority of 
three quarters of the capital represented at the vote. The nominal value for any proposed increase of the Condition-
al Capital may not exceed half or, in the case of Conditional Capital created for the purpose of issuing shares to 
management and employees, 10 % of the Company’s issued capital at the time of the resolution. 

All resolutions increasing the capital of a partnership limited by shares also require the consent of the Gener-
al Partner in order for the resolutions to go into effect. 

The subscribed capital comprised solely ordinary shares due to the conversion of all outstanding preference 
shares into ordinary shares ( approved at FMC AG & Co. KGaA’s Annual General Meeting and Preference Shareholder 
Meeting held on May 16, 2013 ) as well as the options associated with the preference shares on a 1 :1 basis.

Authorized capital

By resolution of the Company’s Annual General Meeting ( AGM ) on May 19, 2015, the General Partner was authorized, 
with the approval of the Supervisory Board, to increase, on one or more occasions, the Company’s share capital until 
May 18, 2020 up to a total of € 35,000 through issue of new bearer ordinary shares for cash contributions, “Authorized 
Capital 2015 / I”. Additionally, the newly issued shares may be taken up by a credit and / or financial institution or a 
consortium of such credit and / or financial institutions retained by the General Partner with the obligation to offer 
them to the shareholders of the Company. The General Partner is entitled, subject to the approval of the superviso-
ry board, to exclude the pre-emption rights of the shareholders. However, such an exclusion of pre-emption rights 
will be permissible only for fractional amounts. No Authorized Capital 2015 / I has been issued at December 31, 2017. 

In addition, by resolution of the AGM of shareholders on May 19, 2015, the General Partner was authorized, 
with the approval of the Supervisory Board, to increase, on one or more occasions, the share capital of the Compa-
ny until May 18, 2020 up to a total of € 25,000 through the issue of new bearer ordinary shares for cash contributions 
or contributions in kind, “Authorized Capital 2015 / II”. The new shares can also be obtained by a credit and / or finan-
cial institution or a consortium of such credit and / or financial institutions retained by the General Partner with the 
obligation to offer the shares to the Company’s shareholders for subscription. The General Partner is entitled, subject 
to the approval of the Supervisory Board, to exclude the pre-emption rights of the shareholders. However, such 
exclusion of pre-emption rights will be permissible only if ( i ) in case of a capital increase against cash contributions, 
the nominal value of the issued shares does not exceed 10 % of the nominal share value of the Company’s share 
capital and the issue price for the new shares is at the time of the determination by the General Partner not signifi-
cantly lower than the stock price of the existing listed shares of the same class and with the same rights or, ( ii ) in 
case of a capital increase against contributions in kind, the purpose of such increase is to acquire an enterprise, parts 
of an enterprise or an interest in an enterprise. No Authorized Capital 2015 / II has been issued at December 31, 2017.

Authorized Capital 2015 / I and Authorized Capital 2015 / II became effective upon registration with the commer-
cial register of the local court in Hof an der Saale on June 10, 2015. 

Conditional capital

By resolution of the Company’s AGM on May 9, 2006, as amended by the resolution of the Company’s AGM on May 15, 
2007, resolving a three-for-one share split, the Company’s share capital was conditionally increased by up to € 15,000 
corresponding to 15 M ordinary shares with no par value and a calculated proportionate value of € 1.00 each, “Con-
ditional Capital 2006 / I” see note 20. The Conditional Capital increase is only executed to the extent subscription rights 
were awarded under the Stock Option Plan 2006, the holders of the subscription rights exercise their right and the 
Company does not use Treasury Shares to fulfill the subscription rights with each stock option awarded exercisable 
for one ordinary share see note 20. The Company has the right to deliver ordinary shares that it owns or purchases in 
the market in lieu of increasing capital by issuing new shares.
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By resolution of the Company’s AGM on May 12, 2011, the Company’s share capital was conditionally increased 
with regards to the Stock Option Plan 2011 ( 2011 SOP ) by up to € 12,000 subject to the issue of up to 12 M no par value 
bearer ordinary shares with a calculated proportionate value of € 1.00 each ( Conditional Capital 2011 / I ) see note 20. The 
Conditional Capital increase is only executed to the extent subscription rights were awarded under the 2011 SOP, the 
holders of the subscription rights exercise their right and the Company does not use Treasury Shares to fulfill the 
subscription rights with each stock option awarded exercisable for one ordinary share see note 20. The Company has 
the right to deliver ordinary shares that it owns or purchases in the market in lieu of increasing capital by issuing 
new shares. 

Through the Company’s other employee participation programs, the Company has issued stock option / sub-
scription rights ( Bezugsrechte ) to employees and the members of the Management Board of the General Partner 
and employees and members of management of affiliated companies that entitle these persons to receive shares. 
At December 31, 2017, 4,827,134 options remained outstanding with a remaining average term of five years under these 
programs. For the year ending December 31, 2017, 889,209 options had been exercised under these employee partic-
ipation plans see note 20. 

Conditional capital at December 31, 2017 was € 17,803 in total. Thereof, for all programs, € 14,429 was available, 
which included € 10,916 for the 2011 SOP and € 3,513 for the 2006 Plan see note 20. 

A total of 889,209 shares ( 2016 : 907,720 shares ) were issued out of Conditional Capital 2006 / I and Conditional 
Capital 2011 / I during 2017, increasing the Company’s capital stock by € 889 ( 2016 : € 908 ).

Treasury stock

On the basis of the authorization granted by the Company’s AGM on May 12, 2011 to conduct a share buy-back pro-
gram, the Company repurchased 7,548,951 shares in 2013 for an average weighted stock price of € 51 per share. The 
Company retired 6,549,000 of these repurchased shares on February 16, 2016 in order to decrease its share capital.

By resolution of the Company’s AGM on May 12, 2016, the General Partner is authorized to purchase treasury 
shares up to a maximum amount of 10 % of the registered share capital existing at the time of this resolution until 
May 11, 2021. The shares acquired, together with other treasury shares held by the Company or attributable to the 
Company pursuant to sections 71 a et seqq. AktG, must at no time exceed 10 % of the registered share capital. The 
purchase will be made through the stock exchange, by way of a public tender offer, or a public invitation to share-
holders to submit an offer for sale. This authorization is not applicable for the purpose of trading in treasury shares. 
The General Partner is authorized to use treasury shares purchased on the basis of this authorization or any other 
earlier authorization for any legally permissible purpose, in particular ( i ) to redeem shares without requiring any 
further resolution by the General Meeting, ( ii ) to sell treasury shares to third parties against contributions in kind, 
( iii ) to award treasury shares, in lieu of the utilization of conditional capital of the Company, to employees of the 
Company and companies affiliated with the Company, including members of the management of affiliated companies, 
and use them to service options or obligations to purchase shares of the Company, and ( iv ) to use treasury shares 
to service bonds carrying warrant and / or conversion rights or conversion obligations issued by the Company or 
companies affiliated with the Company pursuant to section 17 AktG.

On the basis of the authorization granted by the Company’s AGM on May 12, 2016 to conduct a share buy-back 
program, the Company repurchased 660,000 shares, between December 11, 2017, and December 21, 2017, for an aver-
age weighted stock price of € 87.79.

As of December 31, 2017, the Company holds 1,659,951 treasury shares. These shares will be used solely to either 
reduce the registered share capital of the Company by cancellation of the acquired shares, or to fulfill employee 
participation programs of the Company.

The following tabular disclosure provides the number of shares acquired in the context of the share buy-back 
programs as well as the repurchased treasury stock :
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5.54	 TREASURY STOCK

Period 

Average price 
paid per share 

in €

Total number of 
shares purchased 

and retired as 
part of publicly 

announced plans 
or programs 

Total value of 
shares 1  

in € THOUS

Purchase of Treasury Stock

May 2013 52.96 1,078,255 57,107

June 2013 53.05 2,502,552 132,769

July 2013 49.42 2,972,770 146,916

August 2013 48.40 995,374 48,174

	REPURCHASED TREASURY STOCK 51.00 7,548,951 384,966

Retirement of repurchased Treasury Stock

February 2016 51.00 6,549,000 333,973

Purchase of Treasury Stock

December 2017 87.79 660,000 57,938

	TOTAL 65.63 1,659,951 108,931

1	 The value of shares repurchased in 2013 and 2017 is inclusive of fees (net of taxes) paid in the amount of approximately €81 and €12, respectively,  
for services rendered.

Additional paid-in capital 

Additional paid-in capital is comprised of the premium paid on the issue of shares and stock options, the tax effects 
from stock options, the compensation expense from stock options, which is recognized according to IFRS 2 as well 
as changes in ownership interest in a subsidiary that does not result in a loss of control.

Retained earnings

Retained earnings is comprised of earnings generated by group entities in prior years to the extent that they have 
not been distributed as well as changes of the noncontrolling interests subject to put provisions.

Dividends

Under German law, the amount of dividends available for distribution to shareholders is based upon the unconsol-
idated retained earnings of the Company as reported in its balance sheet determined in accordance with the German 
Commercial Code ( Handelsgesetzbuch ). 

Cash dividends of € 293,973 for 2016 in the amount of € 0.96 per share were paid on May 16, 2017.
Cash dividends of € 244,251 for 2015 in the amount of € 0.80 per share were paid on May 13, 2016.
Cash dividends of € 236,773 for 2014 in the amount of € 0.78 per share were paid on May 20, 2015. 

Noncontrolling interests 

Noncontrolling interests represent the proportion of the net assets of consolidated subsidiaries owned by minority 
shareholders. The Company has purchase obligations under options held by the holders of noncontrolling interests 
in certain of its subsidiaries. These obligations result from contractual put options and are exercisable by the owners 
of the noncontrolling interests. In addition to noncontrolling interests the potential obligations under these put 
options are recognized at fair value in other current or non-current liabilities by profit or loss neutral reclassification 
from equity.
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18. � SUPPLEMENTARY INFORMATION ON CAPITAL MANAGEMENT

The principle objectives of the Company’s capital management strategy are to optimize the weighted average cost 
of capital and to achieve a balanced mix of total equity and debt. The dialysis industry, in which the Company has 
a strong market position in global, growing and largely non-cyclical markets, is characterized by stable cash flows. 
Due to the Company’s payors’ mostly high credit quality, it is able to generate high, stable, predictable and sustain-
able cash flows. These generated cash flows allow a reasonable proportion of debt, through the employment of an 
extensive mix of debt. 

As of December 31, 2017 and December 31, 2016, total equity and debt were as follows :

5.55	 TOTAL EQUITY, DEBT AND TOTAL ASSETS 
in € THOUS

 

2017 2016

Total equity including noncontrolling interests 10,828,186 11,051,132

Debt 7,447,686 8,132,114

Total assets 24,025,128 25,503,540

Debt in % of total assets 31.0 % 31.9 %

Total equity in % of total assets (equity ratio) 45.1 % 43.3 %

The Company is not subject to any capital requirements provided for in its Articles of Association. The Company has 
obligations to issue shares out of the conditional capital relating to the exercise of stock options on the basis of the 
existing 2011 SOP stock option plan see note 20.

Assuring financial flexibility is a top priority in the Company’s financing strategy. This flexibility is achieved 
through a wide range of financing instruments and a high degree of diversification of investors. The Company’s 
maturity profile displays a broad spread of maturities with a high proportion of medium and long-term financings. 
In the choice of financing instruments market capacity, investor diversification, flexibility, credit conditions and the 
existing maturity profile are taken into account see note 14.

A key financial performance indicator for the Company is the net leverage ratio, defined as the ratio of net 
debt / EBITDA. To determine the net leverage ratio, debt less cash and cash equivalents ( net debt ) is compared to 
EBITDA ( adjusted for acquisitions and divestitures made during the year with a purchase price above a € 50,000 thresh-
old as defined in the Amended 2012 Credit Agreement, and non-cash charges ). At December 31, 2017 and December 31, 
2016, this ratio was 2.1 and 2.3, respectively.

The Company’s financing structure and business model are reflected in the investment grade ratings. The 
Company is covered by the three leading rating agencies, Moody’s, Standard & Poor’s and Fitch.

5.56	 RATING 1

 

Standard & Poor´s Moody´s Fitch 

Corporate credit rating BBB – Baa3 BBB –

Outlook positive stable stable

1	 A rating is not a recommendation to buy, sell or hold securities of the Company, and may be subject to suspension, change or withdrawal at any time by the 
assigning rating agency.
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19. � EARNINGS PER SHARE

The following table contains reconciliations of the numerators and denominators of the basic and fully diluted earn-
ings per share computations for 2017, 2016 and 2015 :

5.57	 RECONCILIATION OF BASIC AND FULLY DILUTED EARNINGS PER SHARE
in € THOUS, except share and per share data

 

2017 2016 2015

Numerators

	NET INCOME ATTRIBUTABLE TO SHAREHOLDERS 
OF FMC AG & CO. KGAA 1,279,788 1,143,980 954,946

Denominators

Weighted average number of shares outstanding 306,563,400 305,748,381 304,440,184

Potentially dilutive shares 719,912 580,313 824,990

	BASIC EARNINGS PER SHARE 4.17 3.74 3.14

	FULLY DILUTED EARNINGS PER SHARE 4.16 3.73 3.13

20. � SHARE-BASED PLANS

The Company accounts for its share-based plans in accordance with IFRS 2 ( Share-based payments ). 

FMC AG & Co. KGaA share-based plans

At December 31, 2017, the Company has various share-based compensation plans, which may either be equity- or 
cash-settled.

FMC AG & Co. KGaA long-term incentive plan 2016
As of May 11, 2016, the issuance of stock options and phantom stocks under the FMC AG & Co. KGaA Long-Term Incen-
tive Program 2011 ( LTIP 2011 ) is no longer possible. In order to continue to enable the members of the Management 
Board, the members of the management boards of affiliated companies and managerial staff members to adequate-
ly participate in the long-term, sustained success of the Company, the Management Board and the supervisory board 
of Management AG have approved and adopted the FMC AG & Co. KGaA Long-Term Incentive Plan 2016 ( LTIP 2016 ) as a 
successor program effective January 1, 2016. 

The LTIP 2016 is a variable compensation program with long-term incentive effects. Pursuant to the LTIP 2016, 
the plan participants may be granted so-called “Performance Shares” annually or semiannually during 2016 to 2018. 
Performance Shares are non-equity, cash-settled virtual compensation instruments which may entitle plan participants 
to receive a cash payment depending on the achievement of pre-defined performance targets further defined below 
as well as the Company’s share price development. 

For members of the Management Board, the Supervisory Board will, in due exercise of its discretion and tak-
ing into account the individual responsibility and performance of each Management Board member, determine an 
initial value for each grant for any awards to Management Board members. For plan participants other than the 
members of the Management Board, such determination will be made by the Management Board. The initial grant 
value is determined in the currency in which the respective participant receives their base salary at the time of the 
grant. In order to determine the number of Performance Shares each plan participant receives, their respective grant 
value will be divided by the value per Performance Share at the time of the grant, which is mainly determined based 
on the average price of the Company’s shares over a period of thirty calendar days prior to the respective grant date. 

The number of granted Performance Shares may change over the performance period of three years, depend-
ing on the level of achievement of the following : ( i ) revenue growth, ( ii ) growth in net income attributable to share-
holders of FMC AG & Co. KGaA ( net income growth ) and ( iii ) return on invested capital ( ROIC ) improvement. 

Revenue, net income and ROIC are determined according to IFRS in euro based on full year results. Revenue 
growth and net income growth, for the purpose of this plan, are determined at constant currency. 
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An annual target achievement level of 100 % will be reached for the revenue growth performance target if 
revenue growth is 7 % in each individual year of the three-year performance period; revenue growth of 0 % will lead 
to a target achievement level of 0 % and the maximum target achievement level of 200 % will be reached in the case 
of revenue growth of at least 16 %. If revenue growth ranges between these values, the degree of target achievement 
will be linearly interpolated between these values.

An annual target achievement level of 100 % for the net income growth performance target will be reached if 
net income growth is 7 % in each individual year of the three-year performance period. In the case of net income 
growth of 0 %, the target achievement level will also be 0 %; the maximum target achievement of 200 % will be reached 
in the case of net income growth of at least 14 %. Between these values, the degree of target achievement will be 
determined by means of linear interpolation.

With regard to ROIC improvement, an annual target achievement level of 100 % will be reached if the target 
ROIC as defined for the respective year is reached. In 2016, the target ROIC was 7.3 % and will increase by 0.2 % each 
subsequent year until 2020. A target achievement level of 0 % will be reached if the ROIC falls below the target ROIC 
for the respective year by 0.2 percentage points or more, whereas the maximum target achievement level of 200 % 
will be reached if the target ROIC for the respective year is exceeded by 0.2 percentage points or more. The degree 
of target achievement will be determined by means of linear interpolation if the ROIC ranges between these values. 
In case the annual ROIC target achievement level in the third year of a performance period is equal or higher than 
the ROIC target achievement level in each of the two previous years of such performance period, the ROIC target 
achievement level of the third year is deemed to be achieved for all years of the respective performance period.

The achievement level for each of the three performance targets will be weighted annually at one-third to 
determine the yearly target achievement for each year of the three-year performance period. The level of overall 
target achievement over the three-year performance period will then be determined on the basis of the mean of 
these three average yearly target achievements. The overall target achievement can be in a range of 0 to 200 %.

The number of Performance Shares granted to the plan participants at the beginning of the performance 
period will each be multiplied by the level of overall target achievement in order to determine the final number of 
Performance Shares.

The final number of Performance Shares is generally deemed earned four years after the day of a respective 
grant ( the vesting period ). The number of such vested Performance Shares is then multiplied by the average Com-
pany share price over a period of thirty days prior to the lapse of this four-year vesting period. The respective result-
ing amount will then be paid to the plan participants as cash compensation. 

During 2017, the Company awarded 614,985 Performance Shares under the LTIP 2016 including 73,746 Performance 
Shares to the members of the Management Board at a measurement date weighted average fair value of € 83.40 
each and a total fair value of € 51,290, which will be revalued if the fair value changes. The total fair value will be 
amortized over the four-year vesting period. 

During 2016, the Company awarded 642,349 Performance Shares under the LTIP 2016, including 79,888 Perfor-
mance Shares to the members of the Management Board at a measurement date weighted average fair value of 
€ 76.19 each and a total fair value of € 48,941 which will be revalued if the fair value changes. The total fair value will 
be amortized over the four-year vesting period.

FMC AG & Co. KGaA long-term incentive program 2011
On May 12, 2011, the FMC AG & Co. KGaA Stock Option Plan 2011 ( 2011 SOP ) was established by resolution of the Company’s 
Annual General Meeting. The 2011 SOP, together with the Phantom Stock Plan 2011, which was established by resolution 
of the General Partner’s Management and supervisory boards, forms the Company’s LTIP 2011. Under the LTIP 2011, par-
ticipants were granted awards, which consisted of a combination of stock options and phantom stocks. The final grant 
under the LTIP 2011 was made in December 2015. Awards under the LTIP 2011 are subject to a four-year vesting period. 
Vesting of the awards granted is subject to achievement of pre-defined performance targets. The 2011 SOP was estab-
lished with a conditional capital increase up to € 12,000 subject to the issue of up to 12 M non-par value bearer ordinary 
shares with a nominal value of € 1.00, each of which can be exercised to obtain one ordinary share.

Stock options granted under the LTIP 2011 have an eight-year term and can be exercised for the first time after a 
four-year vesting period. The exercise price of stock options granted under the LTIP 2011 shall be the average stock 
exchange price on the Frankfurt Stock Exchange of the Company’s shares during the 30 calendar days immediately 
prior to each grant date. Stock options granted under the LTIP 2011 to U. S. participants are non-qualified stock options 
under the United States Internal Revenue Code of 1986, as amended. Stock options under the LTIP 2011 are not trans-
ferable by a participant or a participant’s heirs, and may not be transferred, pledged, assigned, or disposed of otherwise.
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Phantom stock awards under the LTIP 2011 entitle the holders to receive payment in euro from the Company 
upon exercise of the phantom stock. The payment per phantom share in lieu of the issuance of such stock shall be 
based upon the share price on the Frankfurt Stock Exchange of one of the Company’s shares on the exercise date. 
Phantom stock awards have a five-year term and can be exercised for the first time after a four-year vesting period. 
For participants who are U. S. tax payers, the phantom stock is deemed to be exercised in any event in the month of 
March following the end of the vesting period.

During 2015, under the LTIP 2011, the Company awarded 3,073,360 stock options, including 502,980 stock options 
granted to the Management Board, at a weighted average exercise price of € 77.06, a weighted average fair value of 
€ 15.00 each and a total fair value of € 46,088 which will be amortized over the four-year vesting period. The Compa-
ny also awarded 607,828 shares of phantom stock, including 62,516 shares of phantom stock granted to members of 
the Management Board at a measurement date weighted average fair value of € 73.81 each and a total fair value of 
€ 44,864, which will be revalued if the fair value changes, and amortized over the four-year vesting period.

New incentive bonus plan
In 2017, the Management Board was eligible for performance-related compensation that depended upon achieve-
ment of pre-defined targets. The targets are measured based on the operating income margin, net income growth 
and free cash flow ( net cash provided by operating activities after capital expenditures before acquisitions and 
investments ) in percentage of revenue, and are derived from the comparison of targeted and actually achieved 
current year figures. Targets are divided into Group level targets and those to be achieved in individual regions and 
areas of responsibility.

Performance-related bonuses for fiscal year 2017 consist proportionately of a cash component and a share-
based component which will be paid in cash. Upon meeting the annual targets, the cash component for the year 
2017 will be paid in the following year, after the consolidated financial statements for 2017 have been approved. The 
share-based component is subject to a three-year vesting period, although a shorter period may apply in special 
cases ( e. g. occupational disability, retirement and employment contracts which were not extended by the Company ). 
The amount of cash for the payment relating to the share-based component shall be based on the share price of 
Fresenius Medical Care AG & Co. KGaA ordinary shares upon exercise. For each of the members of the Management 
Board, the amount of the achievable pay component as well as of the allocation value of the cash-settled share-based 
compensation is capped.

Share-based compensation related to this plan for years ending 2017, 2016 and 2015 was € 3,418, € 3,281 and € 801, 
respectively. 

FMC AG & Co. KGaA Stock Option Plan 2006
The FMC AG & Co. KGaA Stock Option Plan 2006 ( Amended 2006 Plan ) was established with a conditional capital increase 
up to € 12,800, subject to the issue of up to 5 M no par value bearer ordinary shares with a nominal value of € 1.00, 
each of which can be exercised to obtain one ordinary share. In connection with the share split effected in 2007, the 
principal amount was adjusted to the same proportion as the share capital out of the capital increase up to € 15,000 
by the issue of up to 15 M new non-par value bearer ordinary shares. After December 2010, no further grants were 
issued under the Amended 2006 Plan. As at December 31, 2017 there are no further exercisable stock options under 
the plan 2006. 

Options granted under the Amended 2006 Plan to U. S. participants are non-qualified stock options under the 
United States Internal Revenue Code of 1986, as amended. Options under the Amended 2006 Plan are not transferable 
by a participant or a participant’s heirs, and may not be transferred, pledged, assigned, or otherwise disposed of.

Information on holdings under share-based plans
At December 31, 2017, the Management Board held 819,491 stock options and employees of the Company held 4,007,643 
stock options under the various share-based compensation plans of the Company.

At December 31, 2017, the Management Board held 73,432 phantom shares and employees of the Company 
held 691,164 phantom shares under the 2011 Incentive Plan. 

At December 31, 2017, the Management Board held 150,993 Performance Shares and employees of the Compa-
ny held 1,042,923 Performance Shares under the LTIP 2016.
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Additional information on stock options
The table below provides reconciliations for stock options outstanding at December 31, 2017, as compared to Decem-
ber 31, 2016.

5.58	 TRANSACTIONS

 

Options  
(in THOUS)

Weighted Average 
Exercise Price

in €

Stock options for shares

	BALANCE AT DECEMBER 31, 2016 6,067 62.98

Granted – –

Exercised 1 889 47.50

Forfeited 351 52.82

	BALANCE AT DECEMBER 31, 2017 4,827 65.67

1	 The average share price at the date of exercise of the options was € 83.01. 

The following table provides a summary of fully vested options outstanding and exercisable at December 31, 2017 :

5.59	 SHARE OPTIONS 

Outstanding Exercisable

Number of 
options

Weighted average 
remaining 

contractual life  
in years

Weighted average 
exercise price

in €
Number

of options

Weighted average 
exercise price

in €

Range of exercise prices in €

45.01 – 50.00 1,630,590 4.41 49.90 278,460 49.75

50.01 – 55.00 254,360 1.59 52.42 254,360 52.42

55.01 – 60.00 226,156 3.12 57.60 174,316 57.30

60.01 – 65.00 – – – – –

65.01 – 70.00 – – – – –

70.01 – 75.00 – – – – –

75.01 – 80.00 2,716,028 5.58 77.04 – –

	TOTAL 4,827,134 4.86 65.67 707,136 52.57

At December 31, 2017, there was € 9,930 total unrecognized compensation costs related to non-vested options grant-
ed under all plans. These costs are expected to be recognized over a weighted average period of one year.

During the years ended December 31, 2017, 2016, and 2015, the Company received cash of € 42,234, € 39,438 and 
€ 68,745, respectively, from the exercise of stock options see note 17. The intrinsic value of stock options exercised for 
the twelve-month periods ending December 31, 2017, 2016, and 2015 was € 31,580, € 31,410 and € 66,594, respectively. 

The compensation expenses related to equity-settled stock option programs are determined based upon the 
fair value on the grant date and the number of stock options granted which will be recognized over the four year 
vesting period. In connection with its equity-settled stock option programs, the Company incurred compensation 
expense of € 11,736, € 23,210 and € 5,933 for the years ending December 31, 2017, 2016 and 2015, respectively. 
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The compensation expenses related to cash-settled share based payment transactions are determined based 
upon the fair value at the measurement date and the number of phantom shares or Performance Shares granted 
which will be recognized over the four-year vesting period. In connection with cash-settled share based payment 
transactions, the Company recognized compensation expense of € 21,576, € 15,509 and € 10,755 related to phantom 
shares for the years ending December 31, 2017, 2016 and 2015, respectively, and € 38,882 and € 19,513, related to Per-
formance Shares for the year ended December 31, 2017 and 2016. 

Fair value information
The Company used a binomial option-pricing model in determining the fair value of the awards under the 2011 SOP 
and the Amended 2006 Plan. Option valuation models require the input of subjective assumptions including expect-
ed stock price volatility. The Company’s assumptions are based upon its past experiences, market trends and the 
experience of other entities of the same size and in similar industries. Expected volatility is based on historical vola-
tility of the Company’s shares. To incorporate the effects of expected early exercise in the model, an early exercise 
of vested options was assumed as soon as the share price exceeds 155 % of the exercise price. The Company’s stock 
options have characteristics that vary significantly from traded options and changes in subjective assumptions can 
materially affect the fair value of the option. The assumptions used to determine the fair value of the 2015 grants 
are as follows :

5.60	W EIGHTED AVERAGE ASSUMPTIONS

 

2015

Expected dividend yield 1.46 %

Risk-free interest rate 0.44 %

Expected volatility 22.32 %

Expected life of options 8 years

Weighted average Exercise price 77.06 €

Weighted average Share price at grant date 77.25 €

Subsidiary stock incentive plans

Subsidiary stock incentive plans were established during 2014 in conjunction with two acquisitions made by the 
Company. Under these plans, two of the Company’s subsidiaries are authorized to issue a total of 116,103,806 Incen-
tive Units. The Incentive Units have two types of vesting conditions : a service condition and a performance condition. 
Of the total Incentive Units granted, eighty percent vest ratably over a four year period and twenty percent vest 
upon the achievement of certain of the relevant subsidiary’s performance targets over a six year vesting period ( the 
Performance Units ). 

Fifty percent of the Performance Units will vest upon achievement of performance targets in 2017. The remain-
ing 50 %, plus any unvested Performance Units, will vest upon achievement of performance targets in 2019. All of the 
Performance Units will vest upon achievement of performance targets in 2020, if not previously vested. Additionally, 
for one of the subsidiaries, all Performance Units not previously vested will vest upon successful completion of an 
initial public offering.

As of December 31, 2017, 2016 and 2015, € 2,041, € 13,820 and € 15,721, respectively, total unrecognized compen-
sation expenses related to unvested Incentive Units under the plans. These costs are expected to be recognized over 
a weighted average period of 1.3 years.

The Company used the Monte Carlo pricing model in determining the fair value of the awards under this 
incentive plan. Option valuation models require the input of subjective assumptions including expected stock price 
volatility. The Company’s assumptions are based upon its past experiences, market trends and the experiences of 
other entities of the same size and in similar industries.
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21. OPERATING LEASES AND RENTAL PAYMENTS

The Company leases buildings and machinery and equipment under various lease agreements expiring on dates 
through 2063. Rental expense recorded for operating leases for the years ended December 31, 2017, 2016 and 2015 
was € 823,446, € 756,393 and € 690,830, respectively. For information regarding operating leases with related parties 
see note 5 a. 

Future minimum rental payments under non-cancelable operating leases for the five years succeeding Decem-
ber 31, 2017 and 2016 and thereafter are :

5.61	 FUTURE MINIMUM RENTAL PAYMENTS
in € THOUS

 

2017 2016

1 year 728,312 702,436

1 – 3 years 1,246,719 1,138,767

3 – 5 years 934,725 827,555

Over 5 years 1,595,270 1,291,060

	TOTAL 4,505,026 3,959,818

22. � COMMITMENTS AND CONTINGENCIES

Legal and regulatory matters

The Company is routinely involved in claims, lawsuits, regulatory and tax audits, investigations and other legal mat-
ters arising, for the most part, in the ordinary course of its business of providing health care services and products. 
Legal matters that the Company currently deems to be material or noteworthy are described below. For the matters 
described below in which the Company believes a loss is both reasonably possible and estimable, an estimate of the 
loss or range of loss exposure is provided. For the other matters described below, the Company believes that the 
loss probability is remote and / or the loss or range of possible losses cannot be reasonably estimated at this time. 
The outcome of litigation and other legal matters is always difficult to predict accurately and outcomes that are not 
consistent with the Company’s view of the merits can occur. The Company believes that it has valid defenses to the 
legal matters pending against it and is defending itself vigorously. Nevertheless, it is possible that the resolution of 
one or more of the legal matters currently pending or threatened could have a material adverse effect on its business, 
results of operations and financial condition. 

On February 15, 2011, a whistleblower ( relator ) action under the False Claims Act against FMCH was unsealed 
by order of the United States District Court for the District of Massachusetts and served by the relator. United States 
ex rel. Chris Drennen v. Fresenius Medical Care Holdings, Inc., 2009 Civ. 10179 ( D. Mass. ). The relator’s complaint, 
which was first filed under seal in February 2009, alleged that the Company sought and received reimbursement from 
government payors for serum ferritin and multiple forms of hepatitis B laboratory tests that were medically unnec-
essary or not properly ordered by a physician. Discovery on the relator’s complaint closed in May 2015. Although the 
United States initially declined to intervene in the case, the government subsequently changed position. On April 3, 
2017, the court allowed the government to intervene with respect only to certain hepatitis B surface antigen tests 
performed prior to 2011, when Medicare reimbursement rules for such tests changed. The court rejected the govern-
ment’s request to conduct new discovery, but is allowing FMCH to take discovery against the government as if the 
government had intervened at the outset.

Beginning in 2012, the Company received certain communications alleging conduct in countries outside the 
U. S. that might violate the FCPA or other anti-bribery laws. Since that time, the Company’s Supervisory Board, through 
its Audit and Corporate Governance Committee, has conducted investigations with the assistance of independent 
counsel. In a continuing dialogue, the Company voluntarily advised the SEC and the DOJ about these investigations, 
while the SEC and DOJ ( collectively the “government” or “government agencies” ) have conducted their own investi-
gations, in which the Company has cooperated. 
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In the course of this dialogue, the Company has identified and reported to the government, and has taken 
remedial actions including employee disciplinary actions with respect to, conduct that might result in the government 
agencies’ seeking monetary penalties or other sanctions against the Company under the FCPA or other anti-bribery 
laws and impact adversely the Company’s ability to conduct business in certain jurisdictions. The Company has 
recorded in prior periods a non-material accrual for certain adverse impacts that were identified. 

The Company has substantially concluded its investigations and undertaken discussions toward a possible 
settlement with the government agencies that would avoid litigation over government demands related to certain 
identified conduct. These discussions are continuing and have not yet achieved an agreement-in-principle; failure to 
reach agreement and consequent litigation with either or both government agencies remains possible. The discus-
sions have revolved around possible bribery and corruption questions principally related to certain conduct in the 
Company’s products business in a number of countries. 

The Company has recorded a charge of € 200,000 in the accompanying financial statements. The charge is based 
on ongoing settlement negotiations that would avoid litigation between the Company and the government agencies 
and represents an estimate from a range of potential outcomes estimated from current discussions. The charge 
encompasses government agencies claims for profit disgorgement, as well as accruals for fines or penalties, certain 
legal expenses and other related costs or asset impairments. 

The Company continues to implement enhancements to its anti-corruption compliance program, including 
internal controls related to compliance with international anti-bribery laws. The Company continues to be fully 
committed to FCPA and other anti-bribery law compliance.

On April 5, 2013, the U. S. Judicial Panel on Multidistrict Litigation ordered that the numerous lawsuits pending 
in various federal courts alleging wrongful death and personal injury claims against FMCH and certain of its affiliates 
relating to FMCH’s acid concentrate products NaturaLyte ® and GranuFlo ® be transferred and consolidated for pretri-
al management purposes into a consolidated multidistrict litigation in the United States District Court for the District 
of Massachusetts. In Re : Fresenius GranuFlo / NaturaLyte Dialysate Products Liability Litigation, Case No. 2013-md-
02428. The Massachusetts state courts and the St. Louis City ( Missouri ) court subsequently established similar con-
solidated litigation for their cases. In Re : Consolidated Fresenius Cases, Case No. MICV 2013-03400-O ( Massachusetts 
Superior Court, Middlesex County ). Similar cases were filed in other state courts. The lawsuits alleged generally that 
inadequate labeling and warnings for these products caused harm to patients. On February 17, 2016, the Company 
reached with a committee of plaintiffs’ counsel and reported to the courts an agreement in principle for settlement 
of potentially all cases. The agreement in principle called for the Company to pay $ 250,000 into a settlement fund in 
exchange for releases of substantially all the plaintiffs’ claims, subject to the Company’s right to void the settlement 
under certain conditions.

On November 28, 2017, after the plaintiff committee and the Company determined that the condition of set-
tlement related to minimum participation had been satisfied, the Company and its insurers funded and consummat-
ed the settlement on or about this date. The Company understands that fewer than fifty ( 50 ) plaintiffs with cases 
pending in the U. S. District Court for Massachusetts ( Boston ); Los Angeles, California county court; or Birmingham, 
Alabama county court declined to participate in the settlement and intend to continue litigation. These remaining 
cases represent less than 0.5 % of the total cases filed. In some instances, the non-participating plaintiffs’ counsel 
have moved to withdraw and no substitute counsel has been engaged. 

The Company’s affected insurers funded $ 220,000 of the settlement fund, with a reservation of rights regard-
ing certain coverage issues between and among the Company and its insurers. The Company accrued a net expense 
of $ 60,000 for consummation of the settlement, including legal fees and other anticipated costs.

Following entry of the agreement in principle, the Company’s insurers in the AIG group and the Company each 
initiated litigation against the other, in New York and Massachusetts state courts respectively, relating to the AIG 
group’s coverage obligations under applicable policies. In the coverage litigation, the AIG group seeks to be indem-
nified by the Company for a portion of its $ 220,000 outlay; the Company seeks to confirm the AIG group’s $ 220,000 
funding obligation, to recover defense costs already incurred by the Company, and to compel the AIG group to 
honor defense and indemnification obligations, if any, required for resolution of cases not participating in the set-
tlement.

Certain of the complaints in the GranuFlo ® / NaturaLyte ® litigation named combinations of FMC AG & Co. KGaA, 
Management AG, Fresenius SE and Fresenius Management SE as defendants, in addition to FMCH and its domestic 
United States affiliates. Plaintiffs participating in the settlement dismissed and released their claims encompassing 
the European defendants. 



N
otes





 to


 consolidated
















 financial









 statements














F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

7

194

Four institutional plaintiffs filed complaints against FMCH or its affiliates under state deceptive practices statutes 
resting on certain background allegations common to the GranuFlo ® / NaturaLyte ® personal injury litigation, but 
seeking as remedy the repayment of sums paid to FMCH attributable to the GranuFlo ® / NaturaLyte ® products. These 
cases implicate different legal standards, theories of liability and forms of potential recovery from those in the per-
sonal injury litigation and their claims were not extinguished by the personal injury litigation settlement described 
above. The four plaintiffs are the Attorneys General for the States of Kentucky, Louisiana and Mississippi and the 
commercial insurance company Blue Cross Blue Shield of Louisiana in its private capacity. State of Mississippi ex rel. 
Hood, v. Fresenius Medical Care Holdings, Inc., No. 14-cv-152 ( Chancery Court, DeSoto County ); State of Louisiana 
ex re. Caldwell and Louisiana Health Service & Indemnity Company v. Fresenius Medical Care Airline, 2016 Civ. 11035 
( U. S. D. C. D. Mass. ); Commonwealth of Kentucky ex rel. Beshear v. Fresenius Medical Care Holdings, Inc. et al., 
No. 16-CI-00946 ( Circuit Court, Franklin County ). 

In August 2014, FMCH received a subpoena from the United States Attorney for the District of Maryland inquir-
ing into FMCH’s contractual arrangements with hospitals and physicians involving contracts relating to the manage-
ment of in-patient acute dialysis services. FMCH is cooperating in the investigation. 

In July 2015, the Attorney General for Hawaii issued a civil complaint under the Hawaii False Claims Act alleg-
ing a conspiracy pursuant to which certain Liberty Dialysis subsidiaries of FMCH overbilled Hawaii Medicaid for Lib-
erty’s Epogen ® administrations to Hawaii Medicaid patients during the period from 2006 through 2010, prior to the 
time of FMCH’s acquisition of Liberty. Hawaii v. Liberty Dialysis – Hawaii, LLC et al., Case No. 15-1-1357 - 07 ( Hawaii 1st 
Circuit ). The State alleges that Liberty acted unlawfully by relying on incorrect and unauthorized billing guidance 
provided to Liberty by Xerox State Healthcare LLC, which acted as Hawaii’s contracted administrator for its Medicaid 
program reimbursement operations during the relevant period. The amount of the overpayment claimed by the State 
is approximately $ 8,000, but the State seeks civil remedies, interest, fines, and penalties against Liberty and FMCH 
under the Hawaii False Claims Act substantially in excess of the overpayment. FMCH filed third-party claims for con-
tribution and indemnification against Xerox. The State’s False Claims Act complaint was filed after Liberty initiated 
an administrative action challenging the State’s recoupment of alleged overpayments from sums currently owed to 
Liberty. The civil litigation and administrative action are proceeding in parallel. Trial in the civil litigation is scheduled 
for April 2019.

On August 31 and November 25, 2015, respectively, FMCH received subpoenas under the False Claims Act from 
the United States Attorneys for the District of Colorado and the Eastern District of New York inquiring into FMCH’s 
participation in and management of dialysis facility joint ventures in which physicians are partners. On March 20, 
2017, FMCH received a subpoena in the Western District of Tennessee inquiring into certain of the operations of dial-
ysis facility joint ventures with the University of Tennessee Medical Group, including joint ventures in which FMCH’s 
interests were divested to Satellite Dialysis in connection with FMCH’s acquisition of Liberty Dialysis in 2012. FMCH is 
cooperating in these investigations.

On October 6, 2015, the Office of Inspector General of the United States Department of Health and Human 
Services ( OIG ) issued a subpoena under the False Claims Act to the Company seeking information about utilization 
and invoicing by Fresenius Vascular Care, now known as Azura Vascular Care, facilities as a whole for a period 
beginning after the Company’s acquisition of American Access Care LLC in October 2011 ( AAC ). On August 24, 2017, 
an additional and more detailed subpoena on the same topics was issued by the United States Attorney for the 
Eastern District of New York ( Brooklyn ), which has managed the Azura investigation from its outset. The Company 
is cooperating in the government’s inquiry. Allegations against AAC arising in districts in Connecticut, Florida and 
Rhode Island relating to utilization and invoicing were settled in 2015.

On June 30, 2016, FMCH received a subpoena from the United States Attorney for the Northern District of Texas 
( Dallas ) seeking information under the False Claims Act about the use and management of pharmaceuticals includ-
ing Velphoro ® as well as FMCH’s interactions with DaVita Healthcare Partners, Inc. The investigation encompasses 
DaVita, Amgen, Sanofi, and other pharmaceutical manufacturers and includes inquiries into whether certain com-
pensation transfers between manufacturers and pharmacy vendors constituted unlawful kickbacks. The Company 
understands that this investigation is substantively independent of the $ 63,700 settlement by Davita Rx announced 
on December 14, 2017 in the matter styled United States ex rel. Gallian v. DaVita Rx, 2016 Civ. 0943 ( N. D. Tex. ). FMCH 
is cooperating in the investigation.
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On November 18, 2016, FMCH received a subpoena under the False Claims Act from the United States Attorney 
for the Eastern District of New York ( Brooklyn ) seeking documents and information relating to the operations of 
Shiel Medical Laboratory, Inc., which FMCH acquired in October 2013. In the course of cooperating in the investigation 
and preparing to respond to the subpoena, FMCH identified falsifications and misrepresentations in documents sub-
mitted by a Shiel salesperson that relate to the integrity of certain invoices submitted by Shiel for laboratory testing 
for patients in long term care facilities. On February 21, 2017, FMCH terminated the employee and notified the United 
States Attorney of the termination and its circumstances. The terminated employee’s conduct may subject the Com-
pany to liability for overpayments and penalties under applicable laws.

On December 12, 2017, the Company sold to Quest Diagnostics certain Shiel operations that are the subject of 
this Brooklyn subpoena, including the misconduct reported to the United States Attorney. Under the sale agreement, 
the Company retains responsibility for the Brooklyn investigation and its outcome. The Company continues to coop-
erate in the ongoing investigation.

On December 14, 2016, the Center for Medicare & Medicaid Services ( CMS ), which administers the federal Medi-
care program, published an Interim Final Rule ( IFR ) titled “Medicare Program; Conditions for Coverage for End-Stage 
Renal Disease Facilities-Third Party Payment”. The IFR would have amended the Conditions for Coverage for dialysis 
providers, like FMCH and would have effectively enabled insurers to reject premium payments made by or on behalf 
of patients who received grants for individual market coverage from the American Kidney Fund ( AKF or the “Fund” ). 
The IFR could thus have resulted in those patients losing individual insurance market coverage. The loss of coverage 
for these patients would have had a material and adverse impact on the operating results of FMCH.

On January 25, 2017, a federal district court in Texas responsible for litigation initiated by a patient advocacy 
group and dialysis providers including FMCH preliminarily enjoined CMS from implementing the IFR. Dialysis Patient 
Citizens v. Burwell, 2017 Civ. 0016 ( E. D. Texas, Sherman Div. ). The preliminary injunction was based on CMS’ failure to 
follow appropriate notice-and-comment procedures in adopting the IFR. The injunction remains in place and the 
court retains jurisdiction over the dispute.

On June 22, 2017, CMS requested a stay of proceedings in the litigation pending further rulemaking concerning 
the IFR. CMS stated, in support of its request, that it expects to publish a Notice of Proposed Rulemaking in the 
Federal Register and otherwise pursue a notice-and-comment process. Plaintiffs in the litigation, including FMCH, 
consented to the stay, which was granted by the court on June 27, 2017.

The operation of charitable assistance programs like that of the AKF is also receiving increased attention by 
state insurance regulators. The result may be a regulatory framework that differs from state to state. Even in the 
absence of the IFR or similar administrative actions, insurers are likely to continue efforts to thwart charitable pre-
mium assistance to our patients for individual market plans and other insurance coverages. If successful, these efforts 
would have a material adverse impact on the Company’s operating results.

On January 3, 2017, the Company received a subpoena from the United States Attorney for the District of 
Massachusetts under the False Claims Act inquiring into the Company’s interactions and relationships with the AKF, 
including the Company’s charitable contributions to the Fund and the Fund’s financial assistance to patients for 
insurance premiums. FMCH is cooperating in the investigation, which the Company understands to be part of a 
broader investigation into charitable contributions in the medical industry. 

In early May 2017, the United States Attorney for the Middle District of Tennessee ( Nashville ) issued identical 
subpoenas to FMCH and two subsidiaries under the False Claims Act concerning the Company’s retail pharmaceutical 
business. The investigation is exploring allegations related to improper inducements to dialysis patients to fill oral 
prescriptions through FMCH’s pharmacy service, improper billing for returned pharmacy products and other allega-
tions similar to those underlying the $ 63,700 settlement by DaVita Rx in Texas announced on December 14, 2017. 
United States ex rel. Gallian, 2016 Civ. 0943 ( N. D. Tex. ). FMCH is cooperating in the investigation.
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In 2011, FMCH received a subpoena from the United States Attorney for the Eastern District of New York ( Brook-
lyn ) requesting information under the False Claims Act concerning an assay manufactured by Bayer Diagnostics. 
Bayer Diagnostics was later acquired by Siemens. The assay is used to test for the serum content of parathyroid 
hormone ( PTH ). The assay has been widely used by FMCH and others in the dialysis industry for assessment of bone 
mineral metabolism disorder, a common consequence of kidney failure. FMCH responded fully and cooperatively to 
the subpoena, but concluded that it was not the focus or target of the U. S. Attorney’s investigation. On March 16, 
2017, the U. S. Attorney elected not to intervene on a sealed relator ( whistleblower ) complaint first filed in January 2011 
that underlay the investigation. After the U. S. Attorney declined intervention, the United States District Court for the 
Eastern District unsealed the complaint and ordered the relator to serve and otherwise proceed on his own. On 
August 14, 2017, FMCH was dismissed with prejudice from the litigation on relator’s motion. The litigation continued 
against other defendants Patriarca v. Bayer Diagnostics n / k / a Siemens et alia, 2011 Civ. 00181 ( E. D. N. Y. ).

The Company received a subpoena dated December 11, 2017 from the United States Attorney for the Eastern 
District of California ( Sacramento ) requesting information under the False Claims Act concerning Spectra Laborato-
ries, the Company’s affiliate engaged in laboratory testing for dialysis patients. The inquiry relates to allegations that 
certain services or materials provided by Spectra to its outpatient dialysis facility customers constitute unlawful 
kickbacks. The Company understands that the allegations originate with an industry competitor and is cooperating 
in the investigation.

From time to time, the Company is a party to or may be threatened with other litigation or arbitration, claims 
or assessments arising in the ordinary course of its business. Management regularly analyzes current information 
including, as applicable, the Company’s defenses and insurance coverage and, as necessary, provides accruals for 
probable liabilities for the eventual disposition of these matters. 

The Company, like other health care providers, insurance plans and suppliers, conducts its operations under 
intense government regulation and scrutiny. It must comply with regulations which relate to or govern the safety 
and efficacy of medical products and supplies, the marketing and distribution of such products, the operation of 
manufacturing facilities, laboratories, dialysis clinics and other health care facilities, and environmental and occupa-
tional health and safety. With respect to its development, manufacture, marketing and distribution of medical 
products, if such compliance is not maintained, the Company could be subject to significant adverse regulatory 
actions by the U. S. Food and Drug Administration ( FDA ) and comparable regulatory authorities outside the U. S. These 
regulatory actions could include warning letters or other enforcement notices from the FDA, and / or comparable 
foreign regulatory authority which may require the Company to expend significant time and resources in order to 
implement appropriate corrective actions. If the Company does not address matters raised in warning letters or 
other enforcement notices to the satisfaction of the FDA and / or comparable regulatory authorities outside the U. S., 
these regulatory authorities could take additional actions, including product recalls, injunctions against the distribu-
tion of products or operation of manufacturing plants, civil penalties, seizures of the Company’s products and / or 
criminal prosecution. FMCH is currently engaged in remediation efforts with respect to one pending FDA warning 
letter. The Company must also comply with the laws of the United States, including the federal Anti-Kickback Stat-
ute, the federal False Claims Act, the federal Stark Law, the federal Civil Monetary Penalties Law and the federal 
Foreign Corrupt Practices Act as well as other federal and state fraud and abuse laws. Applicable laws or regulations 
may be amended, or enforcement agencies or courts may make interpretations that differ from the Company’s 
interpretations or the manner in which it conducts its business. Enforcement has become a high priority for the 
federal government and some states. In addition, the provisions of the False Claims Act authorizing payment of a 
portion of any recovery to the party bringing the suit encourage private plaintiffs to commence whistleblower actions. 
By virtue of this regulatory environment, the Company’s business activities and practices are subject to extensive 
review by regulatory authorities and private parties, and continuing audits, subpoenas, other inquiries, claims and 
litigation relating to the Company’s compliance with applicable laws and regulations. The Company may not always 
be aware that an inquiry or action has begun, particularly in the case of whistleblower actions, which are initially 
filed under court seal. 
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The Company operates many facilities and handles the personal data ( PD ) of its patients and beneficiaries 
throughout the United States and other parts of the world, and engages with other business associates to help it 
carry out its health care activities. In such a decentralized system, it is often difficult to maintain the desired level of 
oversight and control over the thousands of individuals employed by many affiliated companies and its business 
associates. On occasion, the Company or its business associates may experience a breach under the Health Insurance 
Portability and Accountability Act Privacy Rule and Security Rules, the EU’s General Data Protection Regulation and 
or other similar laws ( Data Protection Laws ) when there has been impermissible use, access, or disclosure of unse-
cured PD or when the Company or its business associates neglect to implement the required administrative, techni-
cal and physical safeguards of its electronic systems and devices, or a data breach that results in impermissible use, 
access or disclosure of personal identifying information of its employees, patients and beneficiaries. On those 
occasions, the Company must comply with applicable breach notification requirements. 

The Company relies upon its management structure, regulatory and legal resources, and the effective operation 
of its compliance program to direct, manage and monitor the activities of its employees. On occasion, the Company 
may identify instances where employees or other agents deliberately, recklessly or inadvertently contravene the 
Company’s policies or violate applicable law. The actions of such persons may subject the Company and its subsid-
iaries to liability under the Anti-Kickback Statute, the Stark Law, the False Claims Act, Data Protection Laws, the 
Health Information Technology for Economic and Clinical Health Act and the Foreign Corrupt Practices Act, among 
other laws and comparable state laws or laws of other countries. 

Physicians, hospitals and other participants in the health care industry are also subject to a large number of 
lawsuits alleging professional negligence, malpractice, product liability, worker’s compensation or related claims, 
many of which involve large claims and significant defense costs. The Company has been and is currently subject to 
these suits due to the nature of its business and expects that those types of lawsuits may continue. Although the 
Company maintains insurance at a level which it believes to be prudent, it cannot assure that the coverage limits 
will be adequate or that insurance will cover all asserted claims. A successful claim against the Company or any of 
its subsidiaries in excess of insurance coverage could have a material adverse effect upon it and the results of its 
operations. Any claims, regardless of their merit or eventual outcome, could have a material adverse effect on the 
Company’s reputation and business. 

The Company has also had claims asserted against it and has had lawsuits filed against it relating to alleged 
patent infringements or businesses that it has acquired or divested. These claims and suits relate both to operation 
of the businesses and to the acquisition and divestiture transactions. The Company has, when appropriate, asserted 
its own claims, and claims for indemnification. A successful claim against the Company or any of its subsidiaries 
could have a material adverse effect upon its business, financial condition, and the results of its operations. Any 
claims, regardless of their merit or eventual outcome, could have a material adverse effect on the Company’s repu-
tation and business. 

The Company is also subject to ongoing and future tax audits in the U. S., Germany and other jurisdictions. 
With respect to other potential adjustments and disallowances of tax matters currently under review, the Company 
does not anticipate that an unfavorable ruling could have a material impact on its results of operations. The Com-
pany is not currently able to determine the timing of these potential additional tax payments. 

Other than those individual contingent liabilities mentioned above, as well as in note 8 and 21, the current 
estimated amount of the Company’s other known individual contingent liabilities is immaterial.
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23. � FINANCIAL INSTRUMENTS

The Company applies IFRS 7 ( Financial Instruments : Disclosures ). Thereby the following categories according to IAS 39 
( Financial Instruments : Recognition and Measurement ) are relevant : financial assets at fair value through profit or 
loss, loans and receivables, financial liabilities at fair value through profit or loss as well as financial liabilities recog-
nized at amortized cost and available for sale financial assets. 

The following table demonstrates the combination between categories and classes as well as the classes 
allocated to the balance sheet items :

5.62	 FINANCIAL INSTRUMENTS – MATRIX

Classes Classes

Cash and cash 
equivalents

Assets recognized  
at carrying amount

Liabilities recognized  
at carrying amount

Assets recognized  
at fair value

Liabilities recognized  
at fair value

Noncontrolling interests 
subject to put provisions

Derivatives not designated 
as hedging instruments

Derivatives designated  
as hedging instruments

Categories

Financial assets at fair value 
through profit or loss

Other current and  
non-current assets

Loans and receivables Trade accounts receivable,  
Accounts receivable from related 
parties,  
Other current and  
non-current assets

Financial liabilities at fair value 
through profit or loss

Current and non-current 
provisions and other  
current and non-current 
liabilities

Current and non-current 
provisions and other  
current and non-current 
liabilities

Financial liabilities  
recognized at amortized cost

Accounts payable,  
Accounts payable to related parties, 
Short-term debt,  
Short-term debt from related parties, 
Long-term debt and  
capital lease obligations 1,  
Current provisions and other  
current liabilities

Available for sale financial assets Other current assets  
and non-current assets

Not assigned to a category Cash and  
cash equivalents

Other current  
and non-current assets

Long-term debt and  
capital lease obligations 2

Other current liabilities 
and non-current liabilities

Other current and  
non-current assets,  
Current and non-current 
provisions and other  
current and non-current 
liabilities

1	 Excluding capital lease obligations.
2	 Exclusively capital lease obligations.
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23. � FINANCIAL INSTRUMENTS

The Company applies IFRS 7 ( Financial Instruments : Disclosures ). Thereby the following categories according to IAS 39 
( Financial Instruments : Recognition and Measurement ) are relevant : financial assets at fair value through profit or 
loss, loans and receivables, financial liabilities at fair value through profit or loss as well as financial liabilities recog-
nized at amortized cost and available for sale financial assets. 

The following table demonstrates the combination between categories and classes as well as the classes 
allocated to the balance sheet items :

5.62	 FINANCIAL INSTRUMENTS – MATRIX

Classes Classes

Cash and cash 
equivalents

Assets recognized  
at carrying amount

Liabilities recognized  
at carrying amount

Assets recognized  
at fair value

Liabilities recognized  
at fair value

Noncontrolling interests 
subject to put provisions

Derivatives not designated 
as hedging instruments

Derivatives designated  
as hedging instruments

Categories

Financial assets at fair value 
through profit or loss

Other current and  
non-current assets

Loans and receivables Trade accounts receivable,  
Accounts receivable from related 
parties,  
Other current and  
non-current assets

Financial liabilities at fair value 
through profit or loss

Current and non-current 
provisions and other  
current and non-current 
liabilities

Current and non-current 
provisions and other  
current and non-current 
liabilities

Financial liabilities  
recognized at amortized cost

Accounts payable,  
Accounts payable to related parties, 
Short-term debt,  
Short-term debt from related parties, 
Long-term debt and  
capital lease obligations 1,  
Current provisions and other  
current liabilities

Available for sale financial assets Other current assets  
and non-current assets

Not assigned to a category Cash and  
cash equivalents

Other current  
and non-current assets

Long-term debt and  
capital lease obligations 2

Other current liabilities 
and non-current liabilities

Other current and  
non-current assets,  
Current and non-current 
provisions and other  
current and non-current 
liabilities

1	 Excluding capital lease obligations.
2	 Exclusively capital lease obligations.
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Valuation of financial instruments

The carrying amounts of financial instruments at December 31, 2017 and 2016, classified into categories according to 
IAS 39, can be seen in the following table:

5.63	 CARRYING AMOUNT OF FINANCIAL INSTRUMENT CATEGORIES
in € THOUS

 

2017 2016

Loans and receivables 3,573,597 3,835,800

Financial liabilities recognized at amortized cost (9,594,293) (10,449,169)

Financial assets at fair value through profit or loss 113,713 132,406

Financial liabilities at fair value through profit or loss (317,745) (339,701)

Available for sale financial assets 1 19,493 256,437

Not assigned to a category 261,484 (194,176)

1	 The impact on the consolidated statements of shareholders’ equity is not material.

The following table presents the carrying amounts and fair values of the Company’s financial instruments at Decem-
ber 31, 2017 and 2016:

5.64	 CARRYING AMOUNT AND FAIR VALUE OF FINANCIAL INSTRUMENTS
in € THOUS

2017 2016
 

Carrying amount Fair value Carrying amount Fair value

Non-derivative financial instruments

Cash and cash equivalents 978,109 978,109 708,882 708,882

Assets recognized at carrying amount 1 3,728,097 3,728,097 3,987,806 3,987,806

Assets recognized at fair value 19,493 19,493 256,437 256,437

Liabilities recognized at carrying amount 2 (9,631,997) (10,038,690) (10,492,944) (10,993,377)

Liabilities recognized at fair value (205,791) (205,791) (223,504) (223,504)

Noncontrolling interests subject to put provisions (830,773) (830,773) (1,007,733) (1,007,733)

Derivative financial instruments

Derivatives not designated as hedging instruments 1,759 1,759 16,209 16,209

Derivatives designated as hedging instruments (2,648) (2,648) (3,556) (3,556)

1	 Not included are „Other current and non-current assets“ that do not qualify as financial instruments ( December 31, 2017 : € 653,449 and  
December 31, 2016 : € 850,630 ).

2	 Not included are „Current and non-current provisions and other current and non-current liabilities“ that do not qualify as financial instruments  
( December 31, 2017 : € 1,221,209 and December 31, 2016 : € 1,190,462 ).

Derivative and non-derivative financial instruments that are measured at fair value are categorised in the following 
three-tier value hierarchy that reflects the significance of the inputs in making the measurements. Level 1 is defined 
as observable inputs, such as quoted prices in active markets. Level 2 is defined as inputs other than quoted prices 
in active markets that are directly or indirectly observable. Level 3 is defined as unobservable inputs for which little 
or no market data exists, therefore requiring the Company to develop its own assumptions.

The valuation of the Company’s derivatives was determined using significant other observable inputs ( Level 2 ).

Non-derivative financial instruments

The significant methods and assumptions used in estimating the fair values of non-derivative financial instruments 
are as follows : 

Cash and cash equivalents are stated at nominal value which equals the fair value.
Short-term financial instruments such as trade accounts receivable, accounts receivable from related parties, 

accounts payable, accounts payable to related parties and short-term debt as well as certain other financial instru-
ments are valued at their carrying amounts, which are reasonable estimates of the fair value due to the relatively 
short period to maturity of these instruments.

The fair value of available for sale financial assets quoted in an active market is based on price quotations at 
the period-end date ( Level 1 ).
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Long-term debt is recognized at its carrying amount. The fair values of major long-term debt are calculated 
on the basis of market information ( Level 2 ). Liabilities for which market quotes are available are measured using 
these quotes. The fair values of the other long-term debt are calculated at the present value of the respective future 
cash flows. To determine these present values, the prevailing interest rates and credit spreads for the Company as 
of the balance sheet date are used.

Variable payments outstanding for acquisitions are recognized at their fair value. The estimation of the indi-
vidual fair values is based on the key inputs of the arrangement that determine the future contingent payment as 
well as the Company’s expectation of these factors ( Level 3 ). The Company assesses the likelihood and timing of 
achieving the relevant objectives. The underlying assumptions are reviewed regularly.

Following is a roll forward of variable payments outstanding for acquisitions for the years ended 2017, 
2016 and 2015:

5.65	 VARIABLE PAYMENTS OUTSTANDING FOR ACQUISITIONS
in € THOUS

 

2017 2016 2015

	BEGINNING BALANCE AT JANUARY 1 223,504 51,125 41,911

Acquisitions and divestitures 21,128 195,701 31,712

Repayments (32,764) (25,826) (24,760)

(Gain) loss recognized in profit or loss (2,685) 613 (1,080)

Foreign currency translation and other changes (3,391) 1,891 3,342

	ENDING BALANCE AT DECEMBER 31 205,792 223,504 51,125

Noncontrolling interests subject to put provisions are recognized at their fair value. The methodology the Company 
uses to estimate the fair values assumes the greater of net book value or a multiple of earnings, based on historical 
earnings, development stage of the underlying business and other factors ( Level 3 ). Additionally, there are put pro-
visions that are valued by an external valuation firm. The external valuation estimates the fair values using a combi-
nation of discounted cash flows and a multiple of earnings and / or revenue ( Level 3 ). When applicable, the obligations 
are discounted at a pre-tax discount rate that reflects current market assessments of the time value of money and 
the risks specific to the liability. The estimated fair values of the noncontrolling interests subject to these put provi-
sions can also fluctuate, and the discounted cash flows as well as the implicit multiple of earnings and / or revenue 
at which these noncontrolling interest obligations may ultimately be settled could vary significantly from the Com-
pany’s current estimates depending upon market conditions.

Following is a roll forward of noncontrolling interests subject to put provisions for the years ended 2017, 
2016 and 2015:

5.66	 NONCONTROLLING INTERESTS SUBJECT TO PUT PROVISIONS
in € THOUS

 

2017 2016 2015

	BEGINNING BALANCE AT JANUARY 1 1,007,733 791,075 551,045

Contributions to noncontrolling interests (164,404) (169,260) (148,562)

Purchase of noncontrolling interests (121,057) (1,785) (3,237)

Sale of noncontrolling interests 70,528 53,919 10,370

Contributions from noncontrolling interests 14,794 29,144 15,096

Expiration of put provisions and other reclassifications (6,329) (8,814) 4,692

Changes in fair value of noncontrolling interests (20,012) 115,627 154,235

Net income 160,916 164,515 143,422

Foreign currency translation (111,396) 33,312 64,014

	ENDING BALANCE AT DECEMBER 31 830,773 1,007,733 791,075

Credit risk resulting from a decrease in the value of the Company’s financing receivables and allowances on credit 
losses of financing receivables are immaterial.
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Derivative financial instruments

Market risk 
The Company is exposed to effects related to foreign exchange fluctuations in connection with its international business 
activities that are denominated in various currencies. In order to finance its business operations, the Company issues 
bonds and enters mainly into long-term credit agreements with banks. Due to these financing activities, the Company 
is exposed to changes in the interest rate as well as to price risks of balance sheet items with a fixed interest rate.

In order to manage the risk of currency exchange rate and interest rate fluctuations, the Company enters into 
various hedging transactions by means of derivative instruments with highly rated financial institutions as authorized 
by the Company’s General Partner. On a quarterly basis, the Company performs an assessment of its counterparty 
credit risk. The Company currently considers this risk to be low. The Company’s policy, which has been consistently 
followed, is that financial derivatives be used only for the purpose of hedging foreign currency and interest rate exposure.

In certain instances, the Company enters into derivative contracts that do not qualify for hedge accounting 
but are utilized for economic purposes ( economic hedges ). The Company does not use financial instruments for 
trading purposes. 

The Company established guidelines for risk assessment procedures and controls for the use of financial instru-
ments. They include a clear segregation of duties with regard to execution on one side and administration, account-
ing and controlling on the other.

To reduce the credit risk arising from derivatives the Company entered into Master Netting Agreements with 
banks. Through such agreements, positive and negative fair values of the derivative contracts could be offset against 
one another if a partner becomes insolvent. This offsetting is valid for transactions where the aggregate amount of 
obligations owed to and receivable from are not equal. If insolvency occurs, the party which owes the larger amount 
is obliged to pay the other party the difference between the amounts owed in the form of one net payment.

These master netting agreements do not provide a basis for offsetting the fair values of derivative financial 
instruments in the statement of financial position as the offsetting criteria under IFRS are not satisfied.

At December 31, 2017 and December 31, 2016, the Company had € 11,574 and € 24,312 of derivative financial assets 
subject to netting arrangements and € 12,730 and € 26,751 of derivative financial liabilities subject to netting arrange-
ments. Offsetting these derivative financial instruments would have resulted in net assets of € 5,505 and € 13,673 as 
well as net liabilities of € 6,661 and € 16,112 at December 31, 2017 and December 31, 2016, respectively.

The Company calculates benchmarks for individual exposures in order to quantify interest and foreign exchange 
risks. The benchmarks are derived from achievable and reasonable market rates. Depending on the individual bench-
marks, hedging strategies are agreed on and implemented.

Earnings of the Company were not materially affected by hedge ineffectiveness in the reporting period since 
the critical terms of the interest and foreign exchange derivatives matched mainly the critical terms of the underlying 
exposures.

In connection with the issuance of the Convertible Bonds in September 2014, the Company purchased Share 
Options. Any change in the Company’s share price above the conversion price would be offset by a corresponding 
value change in the Share Options.

Foreign exchange risk management
The Company conducts business on a global basis in various currencies, though a majority of its operations are in 
Germany and the United States. For financial reporting purposes in accordance with Section 315 e of the German 
Commercial Code ( HGB ) the Company has chosen the euro as its reporting currency see note 1h. Therefore, changes 
in the rate of exchange between the euro and the local currencies in which the financial statements of the Compa-
ny’s international operations are maintained, affect its results of operations and financial position as reported in its 
consolidated financial statements. 

Additionally, individual subsidiaries are exposed to transactional risks mainly resulting from intercompany 
purchases between production sites and other subsidiaries with different functional currencies. This exposes the 
subsidiaries to fluctuations in the rate of exchange between the invoicing currencies and the currency in which their 
local operations are conducted. For the purpose of hedging existing and foreseeable foreign exchange transaction 
exposures the Company enters into foreign exchange forward contracts and, on a small scale, foreign exchange 
options. At December 31, 2017 and December 31, 2016, the Company had no foreign exchange options.

Changes in the fair value of the effective portion of foreign exchange forward contracts designated and qual-
ifying as cash flow hedges of forecasted product purchases and sales are reported in AOCI. Additionally, in connection 
with intercompany loans in foreign currency, the Company uses foreign exchange swaps to assure that no foreign 
exchange risks arise from those loans, which, if they qualify for cash flow hedge accounting, are also reported in 
AOCI. These amounts recorded in AOCI are subsequently reclassified into earnings as a component of cost of revenue 
for those contracts that hedge product purchases and sales or as an adjustment of interest income / expense for those 
contracts that hedge loans, in the same period in which the hedged transaction affects earnings. The notional 
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amounts of foreign exchange contracts in place that are designated and qualify as cash flow hedges totalled € 91,068 
and € 103,358 at December 31, 2017 and December 31, 2016, respectively.

The Company also enters into derivative contracts for forecasted product purchases and sales and for intercom-
pany loans in foreign currencies which do not qualify for hedge accounting but are utilized for economic hedges as 
defined above. In these two cases, the change in value of the economic hedge is recorded in the income statement 
and usually offsets the change in value recorded in the income statement for the underlying asset or liability. The 
notional amounts of economic hedges that do not qualify for hedge accounting totalled € 665,108 and € 1,407,611 at 
December 31, 2017 and December 31, 2016, respectively.

The Company uses a Cash-Flow-at-Risk ( CFaR ) model in order to estimate and quantify transaction risks from 
foreign currencies. The basis for the analysis of the currency risks are the foreign currency cash flows that are rea-
sonably expected to arise within the following twelve months, less any hedges. Under the CFaR approach, the 
potential currency fluctuations of these net exposures are shown as probability distributions based on historical 
volatilities and correlations of the preceding 250 business days. The calculation is made assuming a confidence level 
of 95 % and a holding period of up to one year. The aggregation of currency risks has risk-mitigating effects due to 
correlations between the transactions concerned, i. e. the overall portfolio’s risk exposure is generally less than the 
sum total of the underlying individual risks. At December 31, 2017, the Company’s CFaR amounts to € 50,813, this 
means with a probability of 95 % a potential loss in relation to the forecasted foreign exchange cash flows of the 
next twelve months will be not higher than € 50,813.

Significant influence on the Company’s foreign currency risk is exerted by the U. S. dollar, the Chinese Yuan 
Renminbi, the South Korea Won, the Russian Ruble and the Indian Rupee. The following table shows the Company’s 
most significant net positions in foreign currencies at December 31, 2017:

5.67	 SIGNIFICANT NET POSITIONS IN FOREIGN CURRENCIES
in € THOUS

 

2017

USD 198,755

CNY 150,384

KRW 81,285

RUB 72,410

INR 44,655

Interest rate risk management
The Company’s interest rate risks mainly arise from money market and capital market transactions of the group for 
financing its business activities. 

The Company enters into derivatives, particularly interest rate swaps and to a certain extent, interest rate 
options, to protect against the risk of rising interest rates. These interest rate derivatives are designated as cash flow 
hedges and have been entered into in order to effectively convert payments based on variable interest rates into 
payments at a fixed interest rate. The euro-denominated interest rate swaps expire in 2019 and have a weighted 
average interest rate of 0.32 %. Interest payable and receivable under the swap agreements is accrued and recorded 
as an adjustment to interest expense.

For purposes of analysing the impact of changes in the relevant reference interest rates on the Company’s 
results of operations, the Company calculates the portion of financial debt which bears variable interest rate and 
which has not been hedged by means of interest rate swaps or options against rising interest rates. For this partic-
ular part of its liabilities, the Company assumes an increase in the reference rates of 0.5 % compared to the actual 
rates as of the balance sheet date. The corresponding additional annual interest expense is then compared to the 
Company’s net income. This analysis shows that an increase of 0.5 % in the relevant reference rates would have an 
effect of less than 1 % on the consolidated net income and the shareholder’s equity of the Company.

The effective portion of gains and losses of derivatives designated as cash flow hedges is deferred in AOCI; the 
amount of gains and losses reclassified from AOCI are recorded in interest income and interest expenses.

At December 31, 2017 and December 31, 2016, the notional amount of the euro-denominated interest rate swaps 
in place was € 228,000 and € 252,000.

In addition, the Company also enters into interest rate hedges ( pre-hedges ) in anticipation of future long-term 
debt issuance. These pre-hedges are used to hedge interest rate exposures with regard to interest rates which are 
relevant for the future long-term debt issuance and which could rise until the respective debt is actually issued. These 
pre-hedges were settled at the issuance date of the corresponding long-term debt with the settlement amount 
recorded in AOCI amortized to interest expense over the life of the debt. At December 31, 2017 and December 31, 2016, 
the Company had € 16,495 and € 35,814, respectively, related to settlements of pre-hedges deferred in AOCI, net of tax.
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Derivative financial instruments valuation
The following table shows the carrying amounts of the Company’s derivatives at December 31, 2017 and Decem-
ber 31, 2016:

5.68	 DERIVATIVE FINANCIAL INSTRUMENTS VALUATION
in € THOUS

2017 2016
 

Assets 2 Liabilities 2 Assets 2 Liabilities 2

Derivatives in cash flow hedging relationships 1

Current

	 Foreign exchange contracts 531 (2,182) 2,018 (4,101)

Non-current

	 Foreign exchange contracts 30 (11) 17 (76)

	 Interest rate contracts – (1,016) – (1,414)

	TOTAL 561 (3,209) 2,035 (5,591)

Derivatives not designated as hedging 
instruments 1

Current

	 Foreign exchange contracts 11,279 (9,520) 37,743 (21,415)

Non-current

	 Foreign exchange contracts – – – (119)

	 Derivatives embedded in the Convertible Bonds – (102,434) – (94,663)

	 Share Options to secure the Convertible Bonds 102,434 – 94,663 –

	TOTAL 113,713 (111,954) 132,406 (116,197)

1	 At December 31, 2017 and December 31, 2016, the valuation of the Company’s derivatives was determined using significant other observable inputs ( Level 2 ).
2	 Derivative instruments are marked to market each reporting period resulting in carrying amounts being equal to fair values at the reporting date.

The carrying amounts for the current portion of derivatives indicated as assets in the table above are included in 
Other current assets in the consolidated balance sheets while the current portion of those indicated as liabilities are 
included in current provisions and other current liabilities. The non-current portions indicated as assets or liabilities 
are included in the consolidated balance sheets in Other non-current assets or Non-current provisions and other 
non-current liabilities, respectively.

The significant methods and assumptions used in estimating the fair values of derivative financial instruments 
are as follows :

The fair value of interest rate swaps is calculated by discounting the future cash flows on the basis of the 
market interest rates applicable for the remaining term of the contract as of the balance sheet date. To determine 
the fair value of foreign exchange forward contracts, the contracted forward rate is compared to the current forward 
rate for the remaining term of the contract as of the balance sheet date. The result is then discounted on the basis 
of the market interest rates prevailing at the balance sheet date for the applicable currency. The fair value of the 
embedded derivative of the Convertible Bonds is calculated using the difference between the market value of the 
Convertible Bonds and the market value of an adequate straight bond discounted with the market interest rates as 
of the reporting date.

The Company’s own credit risk is incorporated in the fair value estimation of derivatives that are liabilities. 
Counterparty credit risk adjustments are factored into the valuation of derivatives that are assets. The Company 
monitors and analyses the credit risk from derivative financial instruments on a regular basis. For the valuation of 
derivative financial instruments, the credit risk is considered in the fair value of every individual instrument. The 
default probability is based upon the credit default swap spreads of each counterparty appropriate for the duration. 
The calculation of the credit risk considered in the valuation is performed by multiplying the default probability 
appropriate for the duration with the expected discounted cash flows of the derivative financial instrument.
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The effect of financial instruments on the consolidated statements of income

The effects of financial instruments recorded in the consolidated statements of income consist of interest income of 
€ 43,297 ( 2016 : € 42,139 ), interest expense of € 397,187 ( 2016 : € 408,508 ) as well as allowances for doubtful accounts of 
€ 549,631 ( 2016 : € 430,974 ).

Interest income in 2017 primarily results from the valuation of the Share Options which the Company purchased 
in connection with the issuance of the Convertible Bonds, interest on overdue receivables and lease receivables. In 
2016 a large part of interest income results from the valuation of the derivatives embedded in the Convertible Bonds.

The major part of interest expenses relates to financial liabilities of the Company which are not accounted for 
at fair value through profit or loss.

In the fiscal year 2017 net losses from foreign currency transactions amount to € 36,159 ( 2016 : net gains € 5,688 ).
The following table shows the effect of derivatives on the consolidated financial statements :

5.69	 THE EFFECT OF DERIVATIVES ON THE CONSOLIDATED FINANCIAL STATEMENTS
in € THOUS

Amount of Gain (Loss) recog-
nized in AOCI on derivatives

(effective portion)

Location of (Gain) Loss 
reclassified from AOCI  

in Income
(effective portion)

Amount of (Gain) Loss 
reclassified from AOCI  

in Income
(effective portion)

for the year ended  
December 31

for the year ended  
December 31

 

2017 2016 2017 2016

Derivatives in cash flow hedging relationships

Interest rate contracts (388) 1,050 Interest income / expense 27,875 26,335

Foreign exchange contracts 2,001 (2,407) Costs of Revenue (1,505) 133

	TOTAL 1,613 (1,357) 26,370 26,468

Location of (Gain) Loss recog-
nized in Income on derivatives

Amount of (Gain) Loss recog-
nized in Income on derivatives 

for the year ended  
December 31

 

2017 2016

Derivatives not designated as hedging instruments 

Foreign exchange contracts
Selling, general and 

administrative expenses (8,275) (2,109)

Foreign exchange contracts Interest income / expense 9,435 2,937

Derivatives embedded in the Convertible Bonds Interest income / expense 7,771 (11,877)

Share Options to secure the Convertible Bonds Interest income / expense (7,771) 11,877

	TOTAL 1,160 828

At December 31, 2017, the Company had foreign exchange derivatives with maturities of up to 14 months and interest 
rate swaps with maturities of up to 22 months.

The following table shows when the cash flow from derivative financial instruments is expected to occur:

5.70	 CASH FLOW FROM DERIVATIVE FINANCIAL INSTRUMENTS
in € THOUS

Expected in period of
 

Less than 1 year 1 – 3 years 3 – 5 years Over 5 years

2017

Designated as hedging instrument (2,370) (530) – –

Not designated as hedging instrument 1,762 – – –

2016

Designated as hedging instrument (2,879) (953) – –

Not designated as hedging instrument 16,331 (119) – –
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Credit risk
The Company is exposed to potential losses in the event of non-performance by counterparties. With respect to 
derivative financial instruments it is not expected that any counterparty fails to meet its obligations as the counter-
parties are highly rated financial institutions. The maximum credit exposure of derivatives is represented by the fair 
value of those contracts with a positive fair value at the balance sheet date. The maximum credit exposure of all 
derivatives amounted to € 114,274 at December 31, 2017 ( 2016 : € 134,441 ). The maximum credit risk resulting from the 
use of non-derivative financial instruments is defined as the total amount of all receivables and cash and cash equiv-
alents. In order to control this credit risk, the Management of the Company carries out an ageing analysis of trade 
accounts receivable. For details on the ageing analysis and on the allowance for doubtful accounts see note 7.

Liquidity risk
The liquidity risk is defined as the risk that a company is potentially unable to meet its financial obligations. The 
Management of the Company manages the liquidity of the group by means of effective working capital and cash 
management as well as an anticipatory evaluation of refinancing alternatives. The Management of the Company 
believes that existing credit facilities, net cash provided by operating activities and additional short-term debt are 
sufficient to meet the Company’s foreseeable demand for liquidity see note 13.

The following table shows all non-discounted payments agreed by contract concerning financial liabilities and 
derivative financial instruments recorded in the consolidated balance sheets :

5.71	 PAYMENTS AGREED BY CONTRACTS
in € THOUS

Payments due by period of
 

Less than 1 year 1 – 3 years 3 – 5 years Over 5 years

2017

Accounts payable 590,493 11 – –

Accounts payable to related parties 147,349 – – –

Other current financial liabilities 1,446,458 – – –

Short-term debt 1 769,279 – – –

Long-term debt and capital lease obligations 2, ³ 198,585 1,463,857 1,328,177 66,063

Bonds 946,099 1,613,103 1,532,235 365,213

Variable payments outstanding for acquisitions 15,921 87,533 116,776 16,918

Noncontrolling interests subject to put provisions 473,189 200,299 81,424 115,960

Letters of credit – 59,404 1,409 –

Derivative financial instruments – in cash flow hedging 
relationships 2,901 560 – –

Derivative financial instruments – not designated  
as hedging instrument 9,523 102,434 – –

2016

Accounts payable 575,556 101 – –

Accounts payable to related parties 264,069 – – –

Other current financial liabilities 1,521,104 – – –

Short-term debt 1 575,010 – – –

Long-term debt and capital lease obligations 2, ³ 302,133 2,320,334 418,309 19,865

Bonds 741,243 2,206,333 1,601,433 1,117,126

Variable payments outstanding for acquisitions 78,717 43,659 107,145 23,042

Noncontrolling interests subject to put provisions 527,243 229,508 173,819 136,443

Letters of credit – 18,212 – –

Derivative financial instruments – in cash flow hedging 
relationships 4,897 970 – –

Derivative financial instruments – not designated  
as hedging instrument 21,427 94,782 – –

1	 Includes amounts from related parties.
2	 Future interest payments for financial liabilities with variable interest rates were calculated using the latest interest rates fixed prior to December 31, 2017 

and 2016.
3	 Excluding bonds.

Product purchases and sales designated as cash flow hedges are expected to affect profit and loss in the same 
period in which the cash flows occur.
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24. � OTHER COMPREHENSIVE INCOME ( LOSS )

The changes in the components of other comprehensive income ( loss ) for the years ended December 31, 2017, 2016, 
and 2015 are as follows :

5.72	 OTHER COMPREHENSIVE INCOME (LOSS)
in € THOUS

 

2017 2016 2015

Pretax Tax effect Net Pretax Tax effect Net Pretax Tax effect Net

Components that will 
not be reclassified to 
profit or loss:

Actuarial gain (loss) on 
defined benefit pension 
plans 6,840 (27,393) (20,553) (31,423) 7,085 (24,338) 30,169 (8,830) 21,339

Components that may 
be reclassified subse-
quently to profit or loss:

Foreign currency 
translation adjustment (1,284,173) – (1,284,173) 368,429 – 368,429 674,727 – 674,727

Other comprehensive 
income (loss) relating to 
cash flow hedges:

	� Changes in fair value 
of cash flow hedges 
during the period 1,613 (430) 1,183 (1,357) 568 (789) 12,700 (4,070) 8,630

	� Reclassification 
adjustments 26,370 (7,977) 18,393 26,468 (7,607) 18,861 41,496 (11,317) 30,179

Total other comprehensive 
income (loss) relating to 
cash flow hedges 27,983 (8,407) 19,576 25,111 (7,039) 18,072 54,196 (15,387) 38,809

	OTHER COMPRE-
HENSIVE INCOME 
(LOSS) (1,249,350) (35,800) (1,285,150) 362,117 46 362,163 759,092 (24,217) 734,875
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25. � SUPPLEMENTARY CASH FLOW INFORMATION

The following additional information is provided with respect to net cash provided by ( used in ) investing activities 
for the years ended December 31, 2017, 2016 and 2015 :

5.73	 DETAILS FOR NET CASH PROVIDED BY (USED IN) INVESTING ACTIVITIES
in € THOUS

 

2017 2016 2015

Details for acquisitions

Assets acquired (758,720) (792,941) (194,703)

Liabilities assumed 128,552 113,491 31,402

Noncontrolling interests subject to put provisions 68,069 43,628 6,870

Noncontrolling interests 14,293 14,448 886

Non-cash consideration 8,851 220,849 62,400

	CASH PAID (538,955) (400,525) (93,145)

Less cash acquired 17,630 20,660 2,878

	NET CASH PAID FOR ACQUISITIONS (521,325) (379,865) (90,267)

Cash paid for investments (17,999) (129,764) (165,931)

Cash paid for intangible assets (26,370) (12,171) (29,345)

	TOTAL CASH PAID FOR ACQUISITIONS AND INVESTMENTS, 
NET OF CASH ACQUIRED, AND PURCHASES OF INTANGIBLE 
ASSETS (565,694) (521,800) (285,543)

Details for divestitures

Cash received from sale of subsidiaries or other businesses, less cash disposed 157,025 1,324 38,753

Cash received from divestitures of available for sale financial assets 256,136 116,922 –

Cash received from repayment of loans 2,227 72,001 188,070

	PROCEEDS FROM DIVESTITURES 415,388 190,247 226,823

The following table shows a reconciliation of debt to net cash provided by ( used in ) financing activities for 2017 :

5.74	 RECONCILIATION OF DEBT TO NET CASH PROVIDED BY (USED IN) FINANCING ACTIVITIES
in € THOUS

Non-cash changes

Jan. 1,  
2017 Cash Flow Acquisitions

Foreign 
currency 

translation

Amortization 
of debt 

issuance costs New leases Other
Dec. 31,  

2017

Short-term debt 572,010 202,687 (5,091) (9,298) – – (29) 760,279

Short-term debt from 
related parties 3,000 6,000 – – – – – 9,000

Long-term debt and 
capital lease obligations 
( excluding Accounts 
Receivable Facility ) 1 7,392,067 (491,428) 108,535 (656,556) 20,109 8,801 3,206 6,384,734

Accounts Receivable 
Facility 165,037 157,564 – (29,138) 210 – – 293,673

1	 Cash flow excluding repayments of variable payments outstanding for acquisitions in the amount of € 25,590.
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26. � SEGMENT AND CORPORATE INFORMATION

The Company’s operating segments are the North America Segment, the EMEA Segment, the Asia-Pacific Segment 
and the Latin America Segment. The operating segments are determined based upon how the Company manages 
its businesses with geographical responsibilities. All segments are primarily engaged in providing health care services 
and the distribution of products and equipment for the treatment of ESRD and other extracorporeal therapies.

Management evaluates each segment using measures that reflect all of the segment’s controllable revenues 
and expenses. With respect to the performance of business operations, management believes that the most appro-
priate measures are revenue, operating income and operating income margin. The Company does not include income 
taxes as it believes this is outside the segments’ control. Financing is a corporate function, which the Company’s 
segments do not control. Therefore, the Company does not include interest expense relating to financing as a seg-
ment measurement. Similarly, the Company does not allocate certain costs, which relate primarily to certain head-
quarters’ overhead charges, including accounting and finance, because the Company believes that these costs are 
also not within the control of the individual segments. Production of products, production asset management, 
quality management and procurement related to production are centrally managed at Corporate. The Company’s 
global research and development is also centrally managed at Corporate. These corporate activities do not fulfill the 
definition of a segment according to IFRS 8. Products are transferred to the segments at cost; therefore no internal 
profit is generated. The associated internal revenue for the product transfers and their elimination are recorded as 
corporate activities. Capital expenditures for production are based on the expected demand of the segments and 
consolidated profitability considerations. In addition, certain revenues, investments and intangible assets, as well as 
any related expenses, are not allocated to a segment but are accounted for as Corporate.

The key data used by the management board of the Company’s General Partner to control the segments are 
based on IFRS figures. Until December 31, 2016 U. S. GAAP based figures were used to control the segments. Thus, the 
segment information was given in accordance with U. S. GAAP. To conform to the current year’s presentation, the 
previous year’s values are adjusted accordingly.

Information pertaining to the Company’s segment and Corporate activities for the twelve-month periods 
ended December 31, 2017, 2016 and 2015 is set forth below : 
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5.75	 SEGMENT AND CORPORATE INFORMATION
in € THOUS

 

North 
America 
Segment

EMEA 
Segment

Asia-Pacific 
Segment

Latin  
America  
Segment Segment Total Corporate  Total

2017

Revenue external customers 12,878,665 2,547,055 1,623,312 719,792 17,768,824 14,748 17,783,572

Inter-segment revenue 1,898 16 356 374 2,644 (2,644) –

	REVENUE 12,880,563 2,547,071 1,623,668 720,166 17,771,468 12,104 17,783,572

	OPERATING INCOME 2,086,391 443,725 313,042 58,349 2,901,507 (539,068) 2,362,439

Interest – – – – – – (353,890)

	INCOME BEFORE INCOME 
TAXES – – – – – – 2,008,549

Depreciation and amortization (398,235) (119,044) (45,401) (17,929) (580,609) (154,870) (735,479)

Income (loss) from equity method 
investees 71,739 (7,159) 1,919 700 67,199 – 67,199

Total assets 15,556,059 3,585,486 2,074,150 670,126 21,885,821 2,139,307 24,025,128

	� thereof investment in equity 
method investees 342,462 181,870 98,281 24,396 647,009 – 647,009

Additions of property, plant and 
equipment and intangible assets 526,652 130,755 52,861 41,637 751,905 241,052 992,957

2016

Revenue external customers 12,030,093 2,409,110 1,474,132 643,373 16,556,708 13,007 16,569,715

Inter-segment revenue 3,105 – 31 241 3,377 (3,377) –

	REVENUE 12,033,198 2,409,110 1,474,163 643,614 16,560,085 9,630 16,569,715

	OPERATING INCOME 1,936,079 474,396 289,434 59,162 2,759,071 (350,169) 2,408,902

Interest – – – – – – (366,369)

	INCOME BEFORE INCOME 
TAXES – – – – – – 2,042,533

Depreciation and amortization (389,217) (109,128) (43,344) (15,577) (557,266) (144,270) (701,536)

Income (loss) from equity method 
investees 58,547 (2,637) 1,372 1,357 58,639 – 58,639

Total assets 17,281,852 3,576,784 1,762,903 691,980 23,313,519 2,190,021 25,503,540

	� thereof investment in equity 
method investees 289,400 187,169 96,513 25,072 598,154 – 598,154

Additions of property, plant and 
equipment and intangible assets 522,406 118,671 49,907 33,414 724,398 248,936 973,334

2015

Revenue external customers 11,016,596 2,369,255 1,353,273 690,783 15,429,907 24,951 15,454,858

Inter-segment revenue 4,770 1 129 403 5,303 (5,303) –

	REVENUE 11,021,366 2,369,256 1,353,402 691,186 15,435,210 19,648 15,454,858

	OPERATING INCOME 1,648,193 522,310 269,841 43,428 2,483,772 (355,271) 2,128,501

Interest – – – – – – (352,825)

	INCOME BEFORE INCOME 
TAXES – – – – – – 1,775,676

Depreciation and amortization (360,012) (103,641) (40,178) (13,371) (517,202) (130,965) (648,167)

Income (loss) from equity method 
investees 18,746 6,147 2,277 1,178 28,348 – 28,348

Total assets 1 15,816,770 3,010,906 1,580,433 555,187 20,963,296 2,282,986 23,246,282

	� thereof investment in equity 
method investees 237,487 189,237 95,537 23,694 545,955 – 545,955

Additions of property, plant and 
equipment and intangible assets 461,846 117,593 42,594 45,002 667,035 244,372 911,407

1	 Prior year information was adjusted to conform to the current year’s presentation due to a reclass of deferred taxes at December 31, 2015 in the amount 
of € 154,181. 
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For the geographic presentation, revenues are attributed to specific countries based on the end user’s location for 
products and the country in which the service is provided. Information with respect to the Company’s geograph-
ic operations is set forth in the table below :

5.76	 GEOGRAPHIC PRESENTATION 
in € THOUS

 

Germany North America Rest of the World Total

2017

Revenue external customers 433,105 12,878,665 4,471,802 17,783,572

Long-lived assets 908,633 13,037,452 3,131,506 17,077,591

2016

Revenue external customers 380,887 12,030,093 4,158,735 16,569,715

Long-lived assets 838,121 14,380,369 2,863,802 18,082,292

2015

Revenue external customers 360,884 11,016,596 4,077,378 15,454,858

Long-lived assets 496,756 13,500,024 2,593,004 16,589,784

27. � SUBSEQUENT EVENTS

No significant activities have taken place subsequent to the balance sheet date December 31, 2017 that have a mate-
rial impact on the key figures and earnings presented. Currently, there are no other significant changes in the Com-
pany’s structure, management, legal form or personnel.

28. � COMPENSATION OF THE MANAGEMENT BOARD AND THE SUPERVISORY BOARD

I.  Compensation of the Management Board of the General Partner 

The total compensation of the members of the Management Board of Fresenius Medical Care Management AG 
for the fiscal year 2017 amounted to € 23,302 ( 2016 : € 23,626 ) and consisted of non-performance-related compen-
sation ( including additional benefits ) in the total amount of € 5,768 ( 2016 : € 5,535 ), short-term performance-relat-
ed compensation in the total amount of € 8,640 ( 2016 : € 8,641 ) and components with long-term incentive effects 
( multi-year variable remuneration ) in the total amount of € 8,894 ( 2016 : € 9,450 ). Components with long-term 
incentive effects, which were granted in or for the 2017 fiscal year, include exclusively share-based compensation 
with cash settlement.

Under the Fresenius Medical Care Long-Term Incentive Plan 2016 ( hereinafter : LTIP 2016 ), a total of 73,746 per-
formance shares ( in 2016 : 79,888 ) were allocated to the members of the Management Board of Fresenius Medical 
Care Management AG, in the fiscal year 2017. The fair value of the performance shares granted in the fiscal year 2017 
was € 75.12 ( in 2016 : € 76.80 ) each for grants denominated in euro and $ 86.39 ( in 2016 : $ 85.06 ) each for grants denom-
inated in U. S. dollar on the grant date.

Due to the fact that the targets were met in the fiscal year 2017, in addition to the performance shares 
granted under the LTIP 2016, the Management Board members of Fresenius Medical Care Management AG were 
entitled to further share-based compensation with cash settlement in the amount of € 3,418 ( 2016 : € 3,281 ). 

At the end of fiscal year 2017, the members of the Management Board of Fresenius Medical Care Manage-
ment AG held a total of 150,993 performance shares ( 2016 : 79,888 ) and 73,432 phantom stock ( 2016 : 81,019 ). In 
addition, they held a total of 819,491 stock options at the end of fiscal year 2017 ( 2016 : 1,010,784 stock options ).

As of December 31, 2017, aggregate pension obligations of € 21,753 ( December 31, 2016 : € 24,908 ) existed 
relating to existing pension commitments. In the fiscal year 2017, the appropriation to the pension reserves amount-
ed to € 212 ( 2016 : € 4,035 ).

In the fiscal year 2017, no loans or advance payments of future compensation components were made to 
members of the Management Board of Fresenius Medical Care Management AG.

To the extent permitted by law, Fresenius Medical Care Management AG undertook to indemnify the mem-
bers of the Management Board from claims against them arising out of their work for the Company and its 
affiliates, if such claims exceed their liability under German law. To secure such obligations, the Company has 
concluded a Directors & Officers liability insurance with an excess in compliance with the specifications according 
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to German stock corporation law. The indemnity covers each member of the Management Board during their 
respective term on the Management Board and also for claims that arise in connection therewith after the respec-
tive termination of their term.

Mr. Dominik Wehner, who was a member of the Management Board until the end of December 31, 2017, 
receives all compensation components he is entitled to for the fiscal year. It was agreed with respect to the com-
pensation components he is entitled to by contract for the period from January 1, 2018 to March 31, 2022 that 
Mr. Dominik Wehner will receive annual basic compensation of € 425 and an annual bonus of 30 % of his basic com-
pensation and that he is entitled to fringe benefits such as the private use of his company car, contributions to 
financial planning, insurance benefits and contributions to pension and health insurance in a total amount of approx-
imately € 42 p. a. The compensation components granted to Mr. Dominik Wehner under the Fresenius Medical Care 
Long-Term Incentive Program 2011, the LTIP 2016 and the Share Based Award must be paid or can be exercised, as the 
case may be, by the relevant regular vesting date pursuant to the applicable conditions. Except for the Share Based 
Award for 2017, Mr. Dominik Wehner will no longer be granted any components with long-term incentive effects as 
of the fiscal year 2018 ( including ).

In the fiscal year, Mr. Ronald Kuerbitz, who was a member of the Management Board until February 17, 2017, 
received fixed compensation ( in the amount of € 109 ) and fringe benefits ( in the amount of € 43 ). For the fiscal year 
2017, Mr. Ronald Kuerbitz was not granted any one-year or multi-year variable compensation components. The long-
term compensation components in the amount of € 977 granted and vested by February 17, 2017 pursuant to the 
applicable conditions were fully paid to him in the fiscal year 2017. All long-term compensation components granted 
and not vested by February 17, 2017 have been cancelled without substitution. As of February 17, 2017, Mr. Ronald 
Kuerbitz receives annual non-compete compensation of € 538 for the post-employment non-compete obligation 
agreed. In addition, Mr. Ronald Kuerbitz received one-off compensation of € 852 which had been agreed with him in 
the context of his resignation from the Management Board of the General Partner. The payment of this compensa-
tion is linked to the successful completion of various projects, part of which have not yet been completed as at the 
time of the agreement, and thus ensures that Mr. Ronald Kuerbitz’s involvement even after his resignation from the 
Management Board. After the end of his service agreement, he acts as advisor to National Medical Care, Inc. as of 
August 14, 2017 until the end of August 13, 2018. The consideration to be granted for such services ( including reim-
bursement of expenses ) amounts to € 55 for the fiscal year.

Mr. Roberto Fusté, who resigned the Management Board as of March 31, 2016, received pension payments in 
the amount of € 239 ( 2016 : € 0 ) in the fiscal year. Additionally, Mr. Roberto Fusté received a compensation in connec-
tion with his post-contractual non-compete clause in the amount of € 377 as well as an advisory fee in the amount 
of € 377 as agreed in the agreement for his advisory to the Chairman of the Management Board concluded on the 
occasion of the termination of his service agreement with effect as of December 31, 2016.

To Prof. Emanuele Gatti, who was a member of the Management Board until March 31, 2014, pension payments 
were made in the fiscal year 2017 in a total amount of € 338 ( 2016 : € 338 ) without any fringe benefits during the fiscal 
year ( 2016 : € 7 ). Prof. Emanuele Gatti was additionally granted and paid in the fiscal year 2017 a partial compensation 
in connection with his post-contractual non-compete clause in the amount of € 163 ( 2016 : € 488 ).

Dr. Rainer Runte, who also resigned from office as a member of the Management Board effective from March 31, 
2014, did not receive any annual non-compete compensation in the fiscal year for his post-contractual non-compete 
obligation, since it was not effective anymore in the fiscal year ( 2016 : € 486 ). A consulting agreement was entered 
into with Dr. Rainer Runte for the period beginning March 1, 2017 which term meanwhile has been extended until 
March 31, 2018. The annual consideration to be granted by Fresenius Medical Care Management AG for such services 
amounts to € 165 for the fiscal year. 

Fresenius Medical Care Management AG and Dr. Ben Lipps, the Chairman of the Management Board until 
December 31, 2012, entered into a consulting agreement, in lieu of a pension agreement, for the period January 1, 
2013 to December 31, 2022; meanwhile, the term of this agreement has been reduced in the fiscal year 2017 to Decem-
ber 31, 2021. On the basis of this consulting agreement during the fiscal year a consulting compensation amounting 
to € 580 ( 2016 : € 585 ) including the reimbursement of expenses were paid to Dr. Ben Lipps. 

Other than that, the former members of the Management Board of Fresenius Medical Care Management AG 
did not receive any compensation in the fiscal year 2017. As of December 31, 2017 the pension obligations vis-à-vis 
these persons amounted to a total of € 21,930 ( December 31, 2016 : € 20,469 ). 

A post-employment non-competition covenant was agreed upon with all members of the Management Board. 
If such covenant becomes applicable, the Management Board members receive a compensation for non-competition 
amounting to half of their respective annual fixed compensation for each year of the respective application of the 
non-competition covenant, up to a maximum of two years.

FMC AG & Co. KGaA publishes detailed and individualized information for each member of the Management 
Board of Fresenius Medical Care Management AG on the components of their compensation as well as on the shares 
owned by members of the Management Board in its Compensation Report, which is part of the management report 
and which can be accessed on Company’s website under http://www.freseniusmedicalcare.com/en/home/investors/
corporate-governance/declaration-of-compliance/ .

http://www.freseniusmedicalcare.com/en/home/investors/corporate-governance/declaration-of-compliance/
http://www.freseniusmedicalcare.com/en/home/investors/corporate-governance/declaration-of-compliance/
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II.  Compensation of the supervisory board

In fiscal year 2017 the total compensation fees to all members of the Supervisory Board of FMC AG & Co. KGaA amount-
ed to € 876 ( 2016 : € 552 ). This includes a fixed compensation of € 409 ( 2016 : € 366 ) as well as a compensation to all 
members of the Audit Committee of € 185 ( 2016 : € 179 ). Additionally, for the previous year the entitlement to a payment 
of variable performance-related compensation of € 282 ( 2016 : € 0 ) was generated. Furthermore, in fiscal year 2017 the 
members of the Supervisory Board which are also members of the Joint Committee of FMC AG & Co. KGaA, receive 
attendance fees of € 0 ( 2016 : € 7 ) pursuant to Article 13 e para. 3 of the articles of association.

The compensation of the supervisory board of the Fresenius Medical Care Management AG and the compen-
sation of its Committees was, in compliance with article 7 para. 3 of the Articles of Association of FMC AG & Co. KGaA, 
charged to FMC AG & Co. KGaA. In fiscal year 2017 the total compensation for the members of the supervisory board 
of the Fresenius Medical Care Management AG amounted to € 1,039 ( 2016 : € 714 ). This includes fixed compensation 
components for the work in the supervisory board in the amount of € 357 ( 2016 : € 330 ) and compensation components 
for the work in the Committees of € 447 ( 2016 : € 384 ). Additionally, for the previous year the entitlement to a payment 
of variable performance-related compensation of € 235 ( 2016 : € 0 ) was generated.

29. � PRINCIPAL ACCOUNTANT FEES AND SERVICES

In 2017, 2016 and 2015, fees for the auditor KPMG AG Wirtschaftsprüfungsgesellschaft, Berlin, and its affiliates were 
expensed as follows :

5.77	 FEES
in € THOUS

2017 2016 2015
 

Consolidated 
group

thereof 
Germany

Consolidated 
group

thereof 
Germany

Consolidated 
group

thereof 
Germany

Audit fees 8,629 1,232 7,896 1,060 7,831 1,052

Audit-related fees 59 18 53 42 101 17

Tax fees 830 169 164 – 198 –

Other fees 716 110 4,703 4,689 5,066 5,063

The current lead engagement partner for the audit of the consolidated financial statements assumed responsibil-
ity in 2017.

Audit fees are the aggregate fees billed by KPMG for the audit of the Company’s consolidated financial state-
ments and the statutory financial statements of FMC AG & Co. KGaA and certain of its subsidiaries, reviews of interim 
financial statements and attestation services that are provided in connection with statutory and regulatory filings or 
engagements. Fees related to the audit of internal control over financial reporting are included in audit fees. Audit-re-
lated fees are fees charged by KPMG for assurance and related services that are reasonably related to the performance 
of the audit or review of the Company’s financial statements and are not reported under audit fees. This category 
comprises fees billed for comfort letters, consultation on accounting issues, the audit of employee benefit plans and 
pension schemes, agreed-upon procedure engagements and other attestation services subject to regulatory require-
ments. Tax fees are fees for professional services rendered by KPMG for tax compliance, tax advice on implications 
for actual or contemplated transactions, tax consulting associated with international transfer prices, and expatriate 
employee tax services, as well as support services related to tax audits. Other fees include amounts related to supply 
chain consulting fees.

Fees billed by KPMG for non-audit services in Germany include fees for the services described above within the 
audit-related fees, tax fees and other fees.
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30. � CORPORATE GOVERNANCE 

The Management Board of the General Partner, represented by Fresenius Medical Care Management AG, and the 
Supervisory Board of Fresenius Medical Care AG & Co. KGaA have issued a compliance declaration pursuant to Section 
161 of the German Stock Corporation Act ( AktG ). The Company has frequently made this declaration available to the 
public by publishing it on its website : http://www.freseniusmedicalcare.com/en/home/investors/corporate-governance/
declaration-of-compliance/.

31. � PROPOSAL FOR THE DISTRIBUTION OF EARNINGS

It is proposed that the earnings of Fresenius Medical Care AG & Co. KGaA for the fiscal year 2017 will be distributed 
as follows :

5.78	 PROPOSAL FOR THE DISTRIBUTION OF EARNINGS
in € THOUS, except for share data 

 

Payment of a dividend of € 1.06 per share on share capital of € 306,451 entitled to receive dividends 324,838

Balance to be carried forward 4,629,569

	TOTAL 4,954,407

Hof an der Saale,  
February 26, 2018

Fresenius Medical Care AG & Co. KGaA
Represented by the General Partner
Fresenius Medical Care Management AG

Management Board

RICE POWELL	 MICHAEL BROSNAN	 DR. OLAF SCHERMEIER

WILLIAM VALLE 	 KENT WANZEK	 HARRY DE WIT

http://www.freseniusmedicalcare.com/en/home/investors/corporate-governance/declaration-of-compliance/
http://www.freseniusmedicalcare.com/en/home/investors/corporate-governance/declaration-of-compliance/


S
upervisory













 B
oard





 and




 M
anagement













 B
oard





F

R
E

S
E

N
IU

S
 M

E
D

IC
A

L
 C

A
R

E
 2

0
1

7

215

SUPERVISORY 
BOARD AND 
MANAGEMENT 
BOARD

SUPERVISORY BOARD

Dr. Gerd Krick
Chairman

Member of the Supervisory Boards of :
Fresenius Management SE ( Chairman )
Fresenius SE & Co. KGaA ( Chairman )
Fresenius Medical Care Management AG
Vamed AG, Austria ( Chairman )

Dr. Dieter Schenk
Vice Chairman
Attorney and Tax Advisor

Member of the Supervisory Boards of :
Fresenius Management SE ( Vice Chairman )
Fresenius Medical Care Management AG  
( Vice Chairman )
Bank Schilling & Co. AG ( Chairman )
Gabor Shoes AG ( Chairman )
Greiffenberger AG ( Vice Chairman, until May 7, 2017 )
TOPTICA Photonics AG ( Chairman )

Member of the Foundation Board of : 
Else Kröner-Fresenius-Stiftung ( Chairman )

Rolf A. Classon

Member of the Supervisory Board of :
Fresenius Medical Care Management AG 

Member of the Board of Directors of :
Hill-Rom Holdings, Inc., U. S. ( Chairman )
Tecan Group Ltd., Switzerland ( Chairman )
Catalent, Inc., U. S. ( Non-Executive Director )
Perrigo Company plc, Ireland  
( Non-Executive Director, since May 8, 2017 ) 

William P. Johnston
Operating Executive of The Carlyle Group L. P., U. S.

Member of the Supervisory Board of :
Fresenius Medical Care Management AG 

Member of the Board of Directors of :
The Hartford Mutual Funds, Inc., U. S. ( Chairman )
HCR-Manor Care, Inc., U. S. ( Non-Executive Director )

Deborah Doyle McWhinney 
Lloyds Banking Group plc, Great Britain  
( Non-Executive Director )
Fluor Corporation, U. S. ( Non-Executive Director )
IHS Markit Ltd., Great Britain ( Non-Executive Director )

Pascale Witz 

Member of the Board of Directors of : 
Savencia S. A., France ( Non-Executive Director )
Horizon Pharma plc, U. S.  
( Non-Executive Director, since August 3, 2017 )
Regulus Therapeutics Inc., U. S.  
( Non-Executive Director, since June 1, 2017 )
Perkin Elmer Inc., U. S.  
( Non-Executive Director, since October 30, 2017 )
PWH Advisors SASU, France  
( President and Chief Executive Officer,  
since November 10, 2017 )

SUPERVISORY BOARD COMMITTEES

Audit and Corporate Governance Committee 
William P. Johnston ( Chairman )
Rolf A. Classon ( Vice Chairman )
Dr. Gerd Krick
Deborah Doyle McWhinney

Nomination Committee
Dr. Gerd Krick ( Chairman )
Dr. Dieter Schenk ( Vice Chairman )
Rolf A. Classon 

Joint Committee 1
Rolf A. Classon 
William P. Johnston
Dr. Gerd Krick 2

1	 Additional member of the Joint Committee as representative of Fresenius Medical Care Management AG is Stephan Sturm ( Chairman ).  
He is not a member of the Supervisory Board of FMC AG & Co. KGaA.

2	 Member of the Joint Committee as representative of Fresenius Medical Care Management AG.
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MANAGEMENT BOARD OF THE GENERAL 
PARTNER FRESENIUS MEDICAL CARE 
MANAGEMENT AG

Rice Powell
Chairman and Chief Executive Officer 

Member of the Management Boards of :
Fresenius Medical Care Holdings, Inc., U. S.  
( Chairman of the Board of Directors )
Fresenius Management SE, General Partner of 
Fresenius SE & Co. KGaA 

Member of the Board of Administration of : 
Vifor Fresenius Medical Care Renal Pharma Ltd., 
Switzerland ( Vice Chairman )

Michael Brosnan
Chief Financial Officer

Member of the Management Board of :
Fresenius Medical Care Holdings, Inc., U. S.  
( Member of the Board of Directors )

Member of the Board of Administration of : 
Vifor Fresenius Medical Care Renal Pharma Ltd., 
Switzerland

Dr. Olaf Schermeier 
Chief Executive Officer for Research and Development 

Member of the Supervisory Board of : 
Xenios AG ( Vice Chairman )
Medos Medizintechnik AG ( Vice Chairman )

William Valle 
( since February 17, 2017 )
Chief Executive Officer for North America 

Member of the Management Board of :
Fresenius Medical Care Holdings, Inc., U. S.  
( Member of the Board of Directors,  
since January 14, 2017 )

Kent Wanzek
Chief Executive Officer for Global Manufacturing 
Operations

Member of the Management Board of :
Fresenius Medical Care Holdings, Inc., U. S.  
( Member of the Board of Directors )

Harry de Wit
Chief Executive Officer for Asia-Pacific 

Member of the Board of Directors of :
New Asia Investments Pte Ltd., Singapore

Ronald Kuerbitz 
( until February 17, 2017 )
Former Chief Executive Officer for North America

Member of the Management Boards of : 
Fresenius Medical Care Holdings, Inc., U. S.  
( Member of the Board of Directors,  
until January 13, 2017 )
Specialty Care Services Group, LLC, U. S.  
( Member of the Board of Directors,  
until January 13, 2017 )

Member of the Board of Administration of : 
Vifor Fresenius Medical Care Renal Pharma Ltd., 
Switzerland ( until May 23, 2017 )

Dominik Wehner 
( until the end of December 31, 2017 )
Former Chief Executive Officer for Europe, Middle East 
and Africa and Labor Relations Director for Germany 

Member of the Supervisory Board of : 
Xenios AG  
( Chairman, until the end of December 31, 2017 )
Medos Medizintechnik AG  
( Chairman, until the end of December 31, 2017 )

Member of the Board of Administration of :
Vifor Fresenius Medical Care Renal Pharma Ltd., 
Switzerland ( until the end of December 31, 2017 )
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REPRODUCTION OF 
THE INDEPENDENT 
AUDITOR’S REPORT

Based on the results of our audit, we have issued the 
following unqualified audit opinion :

INDEPENDENT 
AUDITOR’S REPORT

To Fresenius Medical Care AG & Co. KGaA,  
Hof an der Saale

REPORT ON THE AUDIT 
OF THE CONSOLIDATED 
FINANCIAL STATEMENTS 
AND OF THE GROUP 
MANAGEMENT REPORT

OPINIONS

We have audited the consolidated financial statements 
of Fresenius Medical Care AG & Co. KGaA and its subsid-
iaries ( the Group ), which comprise the consolidated 
statement of financial position as of December 31, 2017, 
and the consolidated statement of income, the consoli-
dated statements of operations and comprehensive 
income or loss, consolidated statement of changes in 
equity and consolidated statement of cash flows for the 
financial year from January 1 to December 31, 2017, and 
notes to the consolidated financial statements, including 
a summary of significant accounting policies. In addition, 
we have audited the Group Management Report of 
Fresenius Medical Care AG & Co. KGaA for the financial 
year from January 1 to December 31, 2017. 

In our opinion, on the basis of the knowledge 
obtained in the audit,
	 the accompanying consolidated financial state-

ments comply, in all material respects, with the 
IFRSs as adopted by the EU, and the additional re-
quirements of German commercial law pursuant 
to Section 315 e ( 1 ) HGB [ Handelsgesetzbuch : Ger-
man Commercial Code ] and, in compliance with 
these requirements, give a true and fair view of 
the assets, liabilities, and financial position of the 
Group as of December 31, 2017, and of its financial 
performance for the financial year from January 1 
to December 31, 2017, and

	 the accompanying Group Management Report as a 
whole provides an appropriate view of the Group’s 
position. In all material respects, this Group Man-
agement Report is consistent with the consolidated 

financial statements, complies with German legal 
requirements and appropriately presents the oppor-
tunities and risks of future development. 

Pursuant to Section 322 ( 3 ) sentence 1 HGB, we declare 
that our audit has not led to any reservations relating to 
the legal compliance of the consolidated financial state-
ments and of the Group Management Report.

BASIS FOR THE OPINIONS

We conducted our audit of the consolidated finan-
cial statements and of the Group Management Report 
in accordance with Section 317 HGB and EU Audit Reg-
ulation No. 537 / 2014 ( referred to subsequently as 

“EU Audit Regulation” ) and in compliance with German 
Generally Accepted Standards for Financial Statement 
Audits promulgated by the Institut der Wirtschafts-
prüfer [ Institute of Public Auditors in Germany ] ( IDW ). 
Our responsibilities under those requirements and prin-
ciples are further described in the “Auditor’s Responsi-
bilities for the Audit of the Consolidated Financial 
Statements and of the Group Management Report” 
section of our auditor’s report. We are independent of 
the group entities in accordance with the requirements 
of European law and German commercial and profes-
sional law, and we have fulfilled our other German 
professional responsibilities in accordance with these 
requirements. In addition, in accordance with Article 
10 ( 2 ) point ( f ) of the EU Audit Regulation, we declare 
that we have not provided non-audit services pro
hibited under Article 5 ( 1 ) of the EU Audit Regulation. 
We believe that the evidence we have obtained is suf-
ficient and appropriate to provide a basis for our opin-
ions on the consolidated financial statements and on 
the Group Management Report.

KEY AUDIT MATTERS IN THE AUDIT 
OF THE CONSOLIDATED FINANCIAL 
STATEMENTS

Key audit matters are those matters that, in our profes-
sional judgment, were of most significance in our audit 
of the consolidated financial statements for the financial 
year from January 1 to December 31, 2017. These matters 
were addressed in the context of our audit of the con-
solidated financial statements as a whole, and in forming 
our opinion thereon, and we do not provide a separate 
opinion on these matters.

Impairment of goodwill

Please refer to note 1 f to the consolidated financial state-
ments for information on the accounting policies applied. 
Details on the assumptions used can be found under 
note 2 a to the consolidated financial statements. Please 
see note 11 to the consolidated financial statements for 
information on the amount of goodwill.
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The financial statement risk
Goodwill recognized in the consolidated financial state-
ments of Fresenius Medical Care AG & Co. KGaA as of 
December 31, 2017, amounts EUR 12.1 billion, representing 
approx. 50 % of total assets and thus having a material 
effect on the Group’s financial position.

Impairment testing of goodwill is complex and 
greatly dependent on Fresenius Medical Care’s assess-
ment of future business performance. Impairment test-
ing is subject to a multitude of assumptions. These 
assumptions particularly incorporate future reimburse-
ment rates and sales prices, the number of treatments, 
sales volumes and costs, as well as future growth rates 
of the respective cash-generating units. Furthermore, an 
interest rate must be determined to discount future cash 
flows. These assumptions are subject to uncertainty by 
their very nature.

Based on the impairment tests conducted, the 
Company did not identify any need to recognize impair-
ment losses.

There is the risk for the consolidated financial 
statements that the need to recognize impairment loss-
es is not realized. There is also the risk that the disclo-
sures in the notes on impairment testing are not appro-
priate or are incomplete.

Our audit approach
To test impairment of goodwill, we verified the appro-
priateness of the key value-determining assumptions 
and parameters used for the budget. We assessed the 
controls established by the Company to ensure that the 
underlying assumptions and parameters ( including the 
budget and projections ) are up to date based on devel-
opments of the respective relevant markets and to 
ensure that the budget is approved by the supervisory 
board for their appropriateness and effectiveness. We 
reconciled the budgets used for discounted cash flow 
calculations to the budget approved by the supervisory 
board for 2018 - 2020 and to the medium-term planning 
for the subsequent years.

We also confirmed the accuracy of the Company’s 
previous forecasts by comparing the budgets of previous 
financial years with actual earnings and by analyzing 
deviations.

We referred to market data and market analyses 
conducted by Fresenius Medical Care AG & Co. KGaA to 
assess the key value-determining assumptions and 
parameters used for determining the discount rate 
( WACC ) and growth rates. To ensure the computational 
accuracy of impairment testing including the valuation 
model used, we verified the Company’s calculations on 
the basis of selected risk-based elements. To this end, we 
also assessed whether the valuation methods are consis-
tent with the applicable accounting policies. Particularly 
for CGUs where the recoverable amount only marginally 
exceeds the carrying amount, we conducted our own 
sensitivity analyses to simulate the effects of changes to 
individual assumptions and parameters.

Finally, we assessed whether the disclosures in the 
notes on impairment of goodwill are appropriate and 
complete.

Our observations
The valuation methods are consistent with the applicable 
accounting policies. The assumptions and parameters 
used for valuation are appropriate overall.

The required disclosures in the notes on impair-
ment testing of goodwill are appropriate and complete.

Complete recognition and measurement 
of provisions for self-insurance programs

Please refer to note 2 d to the consolidated financial state-
ments for information on the accounting policies applied. 
Please see note 12 to the consolidated financial statements 
for information on movements in provisions.

The financial statement risk
The Company has an insurance program through its 
largest subsidiary ( based in North America ) comprising 
professional, product and general liability, as well as for 
damage to cars, employee compensation claims and 
compensation claims for medical malpractice, and 
thereby bears risks itself to a certain extent. The provi-
sions for self-insurance programs recognized in the con-
solidated financial statements of Fresenius Medical 
Care AG & Co. KGaA as of December 31, 2017, amount to 
EUR 223.5 million and cover the estimated future pay-
ments for reported claims and for incurred but not 
reported claims.

Recognition and measurement of provisions for 
self-insurance programs is complex and subject to 
judgment, as Fresenius Medical Care must refer to his-
torical values ( historical experience ) to make estimates, 
particularly with respect to claims incidence ( number ) 
and claims severity ( cost ). These assumptions are sub-
ject to uncertainty by their very nature. To confirm the 
values that the Group determines itself, Fresenius 
Medical Care engages external actuaries for selected 
self-insurance programs. There is the risk for the con-
solidated financial statements that the provisions for 
self-insurance programs are not fully recognized or 
measured inappropriately.
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Our audit approach
We assessed the controls established by the Group to 
ensure that the underlying items are recognized in full 
and that the underlying assumptions and parameters are 
appropriate and suitable, for their appropriateness and 
effectiveness.

To evaluate the assumptions as well as recognition 
and valuation methods applied, we involved our own 
actuaries in the audit team. With their help, we analyzed 
and evaluated the assumptions and parameters used by 
the Company ( such as factors determining claims ), also 
taking into account the values determined by the exter-
nal actuaries engaged by Fresenius Medical Care. We 
evaluated the competence, professional skills and impar-
tiality of the external actuaries. Furthermore, we deter-
mined a range based on our own expected value and 
assessed whether the provision amount determined by 
Fresenius Medical Care was within this range.

Our observations
The methods used for recognition and measurement are 
consistent with the applicable accounting policies. The 
underlying assumptions and parameters are appropriate.

Recognition and measurement of the 
provision relating to U. S. Foreign Corrupt 
Practices Act investigations

Please refer to note 1 r to the consolidated financial state-
ments for information on the accounting policies applied. 
Please refer to note 12 for the provision recognized. Explan-
atory notes on the processes and current investigations 
can be found in note 22 to the consolidated financial state-
ments and in the Group Management Report in the sec-
tion “Risks and opportunities – risk management”.

The financial statement risk
Some aspects of the Company’s business involve com-
peting for contracts with customers that are directly or 
indirectly related to government. This type of business 
and the tender processes that typically accompany it 
entail risks of non-compliance with legal requirements. 
The Company also operates in a number of countries 
where it is normal business practice to deploy external 
sales representatives.

In 2012, the Company was made aware of practic-
es in countries outside the USA that could constitute a 
violation of the U. S. Foreign Corrupt Practices Act ( FCPA ) 
or other anti-corruption legislation. Following this, the 
company’s supervisory board conducted its own investi-
gations through its Audit & Corporate Governance Com-
mittee, which also involved consulting external lawyers. 
The findings of the investigations were presented to the 
competent U. S. government authorities ( Securities and 
Exchange Commission and the Department of Justice ) 
on several occasions.

A violation of legal provisions in this context can 
lead to fines, penalty payments, prosecution, claims for 
damages and restrictions placed on future business 
operations, which could have a material effect on the 

Company’s financial performance. To avoid court pro-
ceedings, the Company is currently in discussions with 
the U. S. government authorities in respect of a potential 
settlement. These discussions are still ongoing; a legal 
dispute with one or both authorities is therefore possible 
in the event of failure of the negotiations.

On the basis of the ongoing settlement negotia-
tions, the Company has formed a provision of € 200.0 M, 
which is assessed to be an estimate of the settlement 
amount. The provision takes account of claims by gov-
ernment authorities for the seizure of profits as well as 
provisions for fines and penalties, certain legal fees and 
other associated costs or impairment losses. Both recog-
nition and measurement of this provision are based on 
estimates of Fresenius Medical Care AG & Co. KGaA that 
require judgment.

There is the risk for the consolidated financial 
statements that the provision recognized for this pur-
pose is insufficient or excessive.

There is also the risk that the required disclosures 
in the notes are incomplete or not appropriate.

Our audit approach
We received regular updates on the findings of the inter-
nal investigations and on how the meetings with the U. S. 
government agencies were proceeding. For this purpose, 
we mainly consulted the client representatives of the 
Corporate Legal and Corporate Compliance departments 
and obtained information from the lawyers who had 
carried out the investigation for the Company. Moreover, 
the Company provided us with written confirmation of 
the current state of affairs.

We also held discussions with the Chairman of the 
Supervisory Board, the Chairman of the Audit & Corpo-
rate Governance Committee, members of the Manage-
ment Board and contact persons from Corporate 
Accounting, Corporate Compliance and Corporate Legal. 
We assessed written correspondence with relevant 
authorities with the assistance of our internal lawyers 
and evaluated underlying documents and minutes.

On the basis of this information, we assessed 
the assumptions made by Fresenius Medical Care AG & 
Co. KGaA overall to determine the provision and 
reviewed the calculation of the provision for computa-
tional accuracy.

We also assessed the completeness and accuracy 
of the disclosures in the notes relating to the matter.

Our observations
Recognition of the provision for potential violations of 
the FCPA is appropriate. The provision amount has been 
accurately calculated and the assumptions of Fresenius 
Medical Care AG & Co. KGaA underlying this calculation 
are appropriate.

The notes include all required information relating 
to this matter.
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OTHER INFORMATION

The parent company’s management is responsible for 
the other information. The other information comprises 
the annual report, with the exception of the audited 
consolidated financial statements and Group Manage-
ment Report and our auditor’s report.

Our opinions on the consolidated financial state-
ments and on the Group Management Report do not 
cover the other information, and consequently we do 
not express an opinion or any other form of assurance 
conclusion thereon. 

In connection with our audit, our responsibility is 
to read the other information and, in doing so, consider 
whether the other information
	 is materially inconsistent with the consolidated 

financial statements, with the Group Management 
Report or our knowledge obtained in the audit, or 

	 otherwise appears to be materially misstated. 

In accordance with our engagement letter, we conduct-
ed a separate assurance engagement of the non-finan-
cial statement. Please refer to our assurance report dated 
February 26, 2018 for information on the nature, scope 
and findings of this assurance engagement.

RESPONSIBILITIES OF MANAGEMENT 
AND THE SUPERVISORY BOARD 
FOR THE CONSOLIDATED FINANCIAL 
STATEMENTS AND THE 
GROUP MANAGEMENT REPORT

Management is responsible for the preparation of the 
consolidated financial statements that comply, in all 
material respects, with IFRSs as adopted by the EU and 
the additional requirements of German commercial law 
pursuant to Section 315 e ( 1 ) HGB and that the consoli-
dated financial statements, in compliance with these 
requirements, give a true and fair view of the assets, 
liabilities, financial position, and financial performance 
of the Group. In addition, management is responsible for 
such internal control as they have determined necessary 
to enable the preparation of consolidated financial state-
ments that are free from material misstatement, wheth-
er due to fraud or error.

In preparing the consolidated financial statements, 
management is responsible for assessing the Group’s 
ability to continue as a going concern. They also have the 
responsibility for disclosing, as applicable, matters relat-
ed to going concern. In addition, they are responsible for 
financial reporting based on the going concern basis of 
accounting unless there is an intention to liquidate the 
Group or to cease operations, or there is no realistic alter-
native but to do so.

Furthermore, management is responsible for the 
preparation of the Group Management Report that, as 
a whole, provides an appropriate view of the Group’s 
position and is, in all material respects, consistent with 
the consolidated financial statements, complies with 
German legal requirements, and appropriately presents 
the opportunities and risks of future development. In 
addition, management is responsible for such arrange-
ments and measures ( systems ) as they have considered 
necessary to enable the preparation of a Group Manage-
ment Report that is in accordance with the applicable 
German legal requirements, and to be able to provide 
sufficient appropriate evidence for the assertions in the 
Group Management Report.

The supervisory board is responsible for oversee-
ing the Group’s financial reporting process for the prepa-
ration of the consolidated financial statements and of 
the Group Management Report.

AUDITOR’S RESPONSIBILITIES FOR 
THE AUDIT OF THE CONSOLIDATED 
FINANCIAL STATEMENTS AND OF 
THE GROUP MANAGEMENT REPORT

Our objectives are to obtain reasonable assurance about 
whether the consolidated financial statements as a 
whole are free from material misstatement, whether due 
to fraud or error, and whether the Group Management 
Report as a whole provides an appropriate view of the 
Group’s position and, in all material respects, is consis-
tent with the consolidated financial statements and the 
knowledge obtained in the audit, complies with the Ger-
man legal requirements and appropriately presents the 
opportunities and risks of future development, as well 
as to issue an auditor’s report that includes our opinions 
on the consolidated financial statements and on the 
Group Management Report. 

Reasonable assurance is a high level of assurance, 
but is not a guarantee that an audit conducted in accor-
dance with Section 317 HGB and the EU Audit Regulation 
and in compliance with German Generally Accepted 
Standards for Financial Statement Audits promulgated 
by the Institut der Wirtschaftsprüfer ( IDW ) will always 
detect a material misstatement. Misstatements can arise 
from fraud or error and are considered material if, indi-
vidually or in the aggregate, they could reasonably be 
expected to influence the economic decisions of users 
taken on the basis of these consolidated financial state-
ments and this Group Management Report.



R
eproduction














 of


 the




 I
ndependent














 A

uditor






’s

 R
eport







F
R

E
S

E
N

IU
S

 M
E

D
IC

A
L

 C
A

R
E

 2
0

1
7

221

We exercise professional judgment and maintain 
professional skepticism throughout the audit. We also :
	 Identify and assess the risks of material misstate-

ment of the consolidated financial statements and 
of the Group Management Report, whether due 
to fraud or error, design and perform audit proce-
dures responsive to those risks, and obtain audit 
evidence that is sufficient and appropriate to pro-
vide a basis for our opinions. The risk of not de-
tecting a material misstatement resulting from 
fraud is higher than for one resulting from error, 
as fraud may involve collusion, forgery, intention-
al omissions, misrepresentations, or the override 
of internal control.

	 Obtain an understanding of internal control rele-
vant to the audit of the consolidated financial 
statements and of arrangements and measures 
( systems ) relevant to the audit of the Group Man-
agement Report in order to design audit proce-
dures that are appropriate in the circumstances, 
but not for the purpose of expressing an opinion 
on the effectiveness of these systems.

	 Evaluate the appropriateness of accounting poli-
cies used by management and the reasonableness 
of estimates made by management and related 
disclosures.

	 Conclude on the appropriateness of manage-
ment’s use of the going concern basis of account-
ing and, based on the audit evidence obtained, 
whether a material uncertainty exists related to 
events or conditions that may cast significant 
doubt on the Group’s ability to continue as a go-
ing concern. If we conclude that a material uncer-
tainty exists, we are required to draw attention in 
the auditor’s report to the related disclosures in 
the consolidated financial statements and in the 
Group Management Report or, if such disclosures 
are inadequate, to modify our respective opinions. 
Our conclusions are based on the audit evidence 
obtained up to the date of our auditor’s report. 
However, future events or conditions may cause 
the Group to cease to be able to continue as a 
going concern.

	 Evaluate the overall presentation, structure and 
content of the consolidated financial statements, 
including the disclosures, and whether the consol-
idated financial statements present the underlying 
transactions and events in a manner that the con-
solidated financial statements give a true and fair 
view of the assets, liabilities, financial position and 
financial performance of the Group in compliance 
with IFRSs as adopted by the EU and the addition-
al requirements of German commercial law pursu-
ant to Section 315 e ( 1 ) HGB.

	 Obtain sufficient appropriate audit evidence re-
garding the financial information of the entities or 
business activities within the Group to express 
opinions on the consolidated financial statements 
and on the Group Management Report. We are 
responsible for the direction, supervision and per-
formance of the group audit. We remain solely 
responsible for our opinions.

	 Evaluate the consistency of the Group Manage-
ment Report with the consolidated financial state-
ments, its conformity with [ German ] law, and the 
view of the Group’s position it provides.

	 Perform audit procedures on the prospective infor-
mation presented by management in the Group 
Management Report. On the basis of sufficient 
appropriate audit evidence we evaluate, in partic-
ular, the significant assumptions used by manage-
ment as a basis for the prospective information, 
and evaluate the proper derivation of the prospec-
tive information from these assumptions. We do 
not express a separate opinion on the prospective 
information and on the assumptions used as a ba-
sis. There is a substantial unavoidable risk that 
future events will differ materially from the pro-
spective information.

We communicate with those charged with governance 
regarding, among other matters, the planned scope and 
timing of the audit and significant audit findings, includ-
ing any significant deficiencies in internal control that we 
identify during our audit.

We also provide those charged with governance 
with a statement that we have complied with the rele-
vant independence requirements, and communicate 
with them all relationships and other matters that may 
reasonably be thought to bear on our independence, 
and where applicable, the related safeguards.

From the matters communicated with those 
charged with governance, we determine those matters 
that were of most significance in the audit of the con-
solidated financial statements of the current period and 
are therefore the key audit matters. We describe these 
matters in our auditor’s report unless law or regulation 
precludes public disclosure about the matter.
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OTHER LEGAL  
AND REGULATORY 
REQUIREMENTS

FURTHER INFORMATION PURSUANT 
TO ARTICLE 10 OF THE EU AUDIT 
REGULATION

We were elected as group auditor by the annual general 
meeting on May 11, 2017. We were engaged by the super-
visory board on December 8, 2017. We have been the 
group auditor of Fresenius Medical Care AG & Co. KGaA 
without interruption since the initial public offering in 
1996 of Fresenius Medical Care AG, which was the legal 
predecessor of Fresenius Medical Care AG & Co. KGaA.

We declare that the opinions expressed in this audi-
tor’s report are consistent with the additional report to 
the audit committee pursuant to Article 11 of the EU Audit 
Regulation ( long-form audit report ).

GERMAN PUBLIC 
AUDITOR RESPONSIBLE 
FOR THE ENGAGEMENT

The German Public Auditor responsible for the engage-
ment is Alexander Bock.

Frankfurt am Main,  
February 26, 2018 

KPMG AG 
Wirtschaftsprüfungsgesellschaft
 ( Original German version signed by: )

BOCK	 KAST
Wirtschaftsprüfer	 Wirtschaftsprüfer 
 ( German Public	  ( German Public 
Auditor )	 Auditor )
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